
ESTATE TAXES: 
INHERITANCE TAXES: 
ADDITIONAL STATE TAX ACT: 

Section 14$.070, RSMo 1949, imposes an 
additional tax on estates when the in­
heritance, legacy and succession taxes, 
etc., paid to the •state, do not equal 
the credit authorized by the Federal 
estate tax act. 

July 23 , 1958 

Honorable William G. Johnson 
Prosecuting Attorney 
Morgan Count7 
Veraaillea. Miaaouri 

Dear Hr. Johnaons 

We are in reoe1pt or your requeat for an official opinion on the 
following queationa 

"~he Probate Judge or thia county aaked me 
to obtain a atatement from you in clear and 
understandable engliah or the meaning of 
Section 145.070." 

Section 145.070, RSMo 1949. reada as tollowaJ 

"In the eYent that the total or the 
eatate. inheritance. legaoy and aucoeaa1on 
taxea imposed upon the aeYeral intereata 
and property ooapriaing the estate or the 
decedent, bJ law, leaa exemption• allowed 
by law, and all ot~r atate inber1tanoe 
and eatate taxes. aball not equal the maxi• 
mum credit now or hereafter allo.able to 
the estate or auch decedent aga1nat the 
United States federal estate tax 1mpoaed 
with reapeot thereto, whenever the federal 
eatate tax 1a determined, an aclditiooal 
tax &ball then be J.mpoaed upon the Y&lue Of 
the net eatate or aaid decedent aa or the 
date of auoh determination equal to the 
difference between the total ot the tax 
imposed uncler eaid aeotion l45.060,1noluding 
all other atate inheritance and eatate taxea, 
and the credit tor eatate. inberitaooe, legaoJ 
and suoceaaion taxea allowable to the eatate 
or such decedent against the United Statea 
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federal estate tax." 

The above statute oauaea trouble to moat people beoauae it 1• 
~ound in Chapter 145, RSMo 194.9, which ia entitled - -"Inheritance 
Tax." Actually, Section 145.070, RSMo 1949, ia an "estate tax" and 
not an inheritance tax. See Brown va. State, 19 s.w. 2d 12 . 

The generic term that covera both metboda or taxation, i.e., 
inheritance tax and eatate tax, ia "death t&xJ" although in very 
popular language it 11 not unuaual to f1nd the term "inheritance 
ULx" applied to the right of the atate to tax regardleaa of the 
method of taxation that 1a adopted. Prent1ce~all Inheritance and 
~ranater Tax Service, p. 101, 

There ia, however, a de~inite d1at1not1on between the terms- -
inheritance and eatate taxea. If the power ot the state to tax ia 
exercised by a t&x placed on the tranam1aaion or property from the 
dead to the living, the tax ia called an eatate tax. If the tax 
is exerc1aed by taxing the receipt ot property by the living fr~~ 
the dead, the tax ia called an inheritance tax. 

In Mlaaouri, Chapter 145, au»ra, taxea the r•ceipt o~ property 
by the heir a. A a the M1aaouri S'\q)re!lle Court baa ata ted, the Missouri 
tax impoaed by Chapter 145, aup~a, ia on the right to receive the 
property J not a tax on the right o~ the deoeaaed to trana~er the 
property atter h1a death. See Pr1e4e.man va. Jana.iaon, 3.56 Mo. 627, 
202 s.w. 24 900(1947)1 In ret Bernayta Estate , 344 Mo. 135 126 
S .V. 2d 209, (1939); In rea Roalngta Estate, 337 Mo. 544, S$ S .W. 
2d 495(1935}. 

The Supreme Court ot M1asour1 upheld tn. oonat1tut1onal1ty ot 
Section 145.070, aupra, on the ground that it did not violate the due 
prooeas olauae ot the Federal Constitution in the oaae ot Brown va. 
State, supra, bJ aay1ngt 

"* • * If the atate baa power to regulate or 
tax tbe priYilege either Of transmitting Or 
receiving property within ita territorial 
juriadiot1on in any manner or &liOWlt 1t pleases, 
how oan it be aaid tbat aQJ measure the state 
chooaes to adopt abort or complete ~ oontiaoation 
is Q Yiolation of the due proceaa clause or the 
federal conat1tution? • **Objection oYerruled." 

Before setting out the meaning of Section 145.070, supra, it 
might be w~ll to reY1ew brie~ly the hiatory and purpose o~ the Mlaaour1 

- 2-



Honorable William G. Johnson 

Legislature in enacting the original Missouri estate tax law. In 
order tor one to baTe an understanding and working knowledge or the 
Missouri estate t.x law it ia eaaential to understand the purpose 
and legislative background tor aa1d eaaotment. It must also be 
understood that ve are dealing Vith an estate tax and not an 1n­
her1tance tax law. 

the Congress ot the United States passed an aot entitled "An 
Act to reduoe and equalise ~tion to provide reYenue, and tor 
other purposes" vhioh waa a..pproYed on February 26, .1926 (See Title 
26 , u.s .c.A. 2001 (IRC, l9S4>· Said Aot imposed a Federal estate 
tax on the property or decedents, Y&rying in percentage according 
to the net yalue of the estate and under said Federal ReYenue Act 
a credit was allowed against the Federal estate tax due to any 
a..mount lawfull1 asaeaeed aacl paid to &DJ state as an estate, ln­
heritanoe, legacy or suoceaeion tax. Said credit and deduction 
credit, however, being limited to 8<>% of the amount due tne Federal 
Government under said Federal state tax. 8ubaequent11, the State of 
Missouri, b7 an act ot ita General Aaaembl1, approYed on April 7, 
1927, paaaed an estate tax which imposed an additional tax on the 
assets of Missouri estates equa~ to the 41tterence between ~e in­
heritance or transfer taxes then exacted and 8~ or aaid Pederal 
estate tax, aaid section reads 

"In the event that the total of the in­
heritance taxea imposed upon t~ aeTeral 
interests and property co~vrising the es­
tate o~ the deceased, by lav, less ex­
emptions allowed bJ law, and all other 
state inheritance taxes, aball not equal 
eightJ per oentllnl or the amount of the 
t~ imposed upon the yalue or the net es­
tate or sai d decedent, under the tederal 
estate ~ law. whenever the federal es­
tate tax ia determined •n additional tax 
shall then be imposed upon the value ot the 
net estate of said decedent as ot the date 
or auoh determination equal to the ditterence 
between the t otal. of the tax 1J!lpoaed under 
s•1d section 573 as amended and eighty per 
centum of the tax imposed by aaid act ot 
eo.ngreae." (This section is a re-enactt'll8nt 
of ~ection 573, R.s. Mo. 1929, which section 
t1rat appeared in Law• 1929, at page 103 . Tho 
last mentioned act repealed the original Missouri 
estate tax lav, round in Lawa 1927, at page 100.)" 
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Although this particular act waa not in substance exactly the 
same law aa we are operating under today, it ia, however, the aame 
in principle, and an understanding or ita operation and application 
is easent1al 1n order to compare the way the present l aw tunctiona. 
In eaaenoe, what these two acta mean is that the Pederal Government 
by passing the Federal estate law ot 1926 said, we are going to 1m• 
pose a federal tax on estates of a certain net val ue but we are also 
going to allow a credit against thia tax equal to 8~ ot the inherit­
ance taxes, etc., paid to the atate. The Missouri Legisl ature, there­
tore, took the position that ainoe an estate could get credit up to 
8~ ot the tax owed the Federal Government tor expenses pai·d out by 
the estate in the W&J or inheritaooe, legao7, eta., taxea, there woul d 
be inatanoea in ~ich the total inheritance taxes, eta., paid to the 
state wo~d not total up to 8~ and, ooaaequentlJ, the Pederal Govern­
ment would be getting taxea which could be the state'• and all that 
would have to be done would be tor the Legislature to impose adcUtion• 
al tax on the aaaeta or the estate ao that they would total up to 8~ 
ot the total tax due the Federal Government. 

Another wa7 and, perbapa, the beat vaJ to explain the principle 
and meaning or the additional tax law or estate tax in Missouri under 
the original act would be tor ua to illustrate bJ an examplea 

(l) Aaaume the total Pederal estate tax aaaeaeed waa $1000. 
Xow, aaawaing also tbat the total inheritance and legao7 taxes paid 
to the State ot Inaaouri totaled $600. Under the Federal law which 
imposed the Pederal eetate tax, the statute authorised a credit for 
lnheritanoe, legaoy, eto., taxea paid to the etate. but eaid oredit 
aould not be more than 8~ o~ the estate tax owed the Federal Govern­
ment. In th1a exa~ple, applying the Federal credit, the estate would 
s et oredit tor the 1600 paid to the State of Missouri and would pay 
1400 to the Federal Government as estate tax. 

(2) The Miaaouri Legialature then passed the additional tax or 
estate tax. Here ia how aa1d act would apply on the above example: 
Since the estate could have received a credit ot 8~ of the total 
Federal estate tax due or. in tbia caae, $800, and alnoe the taxes 
paid by the estate to the State ot Miaaouri onl7 t9taled 600 the 
Hlaaouri aot imposed an additional tax upon the value ot the net 
estate equal to the difference between the total ot tbe tax i mposed 
by the state inheritance tax, eto., lava (t6oo in our example) and 
80~ of the tax imposed b7 the Federal statute. In other words, the 
state took the position that theJ might just aa well have the other 
200 inatead ot a llowing the Pederal ~overnmant to have aa14 amount 

since the Federal aot authorised a credit up to 8~ or $800 on the 
total amount of tax due the Federal Government, or t lOOO in this caae. 

Therefore, 1t can be aeen that wb&t the additional tax law in 
Mieeouri doea ie to make certain that every estate takes advantage 
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of the Federal credit and also secures additional taxes for Mlaaouri. 
The estate pa7a no more taxes. It merelJ paJS the amount to the state 
instead of the Federal Government. The caae of Brown va. State, supra, 
ia in aooord with this position. For in that case the Supreme Court 
of Missouri declared the purpose of the additional tax or estate tax 
to be and we quotes 

"The apparent purpoae ia to amend the then 
existing article entitled 'Inheritance Tax• 
bJ providing in two new aect1ona tor a 
wint.um t&X on the eatate ot decedents or 
lfO ijet ointigt it a;un; or tax lmes•j4 
under a •• ana e &4 o dongrtat. an it 
Ia ciearl{ expreaaed in the above title. 
* • * • • (Emphasis ours.) 

Under the preaent law, Section 145.070, supra, the purpose, 
meaning and principle remain the aame aa theJ did under the 1929 
Aot, supr&J how•ver, there is no fixed 8~ credit in our preaent 
statute, Congreaa aubatituted tor the 8~ fixed credit an "esca­
lator" tJpe credit which authoriaea credit at 8/10 ot 1~ on the 
a~ount ot estate tax owed the Federal Government which exceeds 
40,000 and ata1r atepa to a final credit ot 1,082,800.00 plus 
16~ . aa provided tor in Internal Revenue Oode, 1954, Section 2011 
entitled, credit tor atate dta~h taxpf• to witt 

"It the taxable eatate 1at '=- .Jfhe maximu.Lu t a.x credit shall be & 

•ot over $90,000 •••••••••••• 8/lOtha of 1~ of the amount by 
which the taxable estate ex­
ceed• 40,000. 

Over 90,000 but not over 1~0,000 • • • 400 plua 1.6~ or the excesa 

Over t l40,000 but not over 

Over 240,000 but not over 

Over 440,000 but not over 

240,000 •• 

t 44o,ooo .• 
$640,000 •• 

over $90,000. 
1,200 plus 2.~ of the excess 
oYer 140,000 • 

• t 3600 plua 3 .~ of the excess 
oTer 240,000 • 

• $lO,OOO. plua ~ ot the excess 
over 440,000. 

Over t 640,000 but not oTer $840,000. • • 18,000 plua 4.8~ of the excess 
oTer 640,000. 

Over 840,000 but not oYer 1,040,000. • 27,600 p~ua 5.6~ of the excess 
over $840,000. 

over $1,040,000 but not over l,$40,000 • 38,800 plus 6.4~ of the excess 
over .,1 ,040,000. 

over $1,540,000 but not over t 2,040,000 • 70,800 plua 7.~ of the excess 
over $1,540,000. 

Over 2 ,040,000 but not over . 2,540,000 • 106,800 plus 8~ ot the excess 
oTer $2,040,000. 
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It the taxable estate ~at 

over $2,.540,000 but not over $3,040,000. 

Over 3,040,000 but not OYeT · J ,540,0GO. 

Over $3,$40,000 but not oYer $4,040,000. 

over $Q.,040,000 but not over t 5,040,000. 

over t 5,04.0,000 but not over $6,040,000 •• 

• 

• 

• 

• 

• 

• 

• 

• 

•• 

The maximum tax cred1 t a ball 
bel 

over $6,040,000 but not over 97,040,000 , • 

over $7,040,000 but not oYer $8,040 1000 • , • 

$146, 800 plus 8 .8~ of the ex­
cesa over $2, $40 ,000. 

$190,800 plus 9.6~ of the exw 
cess over ·3,640,000. 

2)8,800 plus 10.~ or the ex­
cess over ~3,5~0,000. 

·290,800 plus ll.~ of the ex .. 
oesa ove~ $4,040,000. 

$402,800 plua 12% ot the ex­
ceaa over $5,040,000 • 

.5221800 plus 12.8~ of the 
excess over $6,0 o,ooo. 

f65o,eoo plua 13.6 of the 
exceaa over 7,~,000 . 

over $l0,040,000 •• • •• , ••• , , •• 

• $786,800 plus 14. of the 
exoeaa over 8,0 o,ooo. 

• • 

. ' 
$930,800 plu. 15.~ of the 

exoess ·over 9,040,000. 
f1,082,800 plu• 16~ or the 

e..xceaa over t 10, 040,000 !' 

We are ot the opinion that the 1929 additional tax law, aupra, 11 
the same in meaning and 1n purpose as the present Miaso~1 additional 
tax lav, i,e., aa re .. enaoted, Once JOU UAderatand the operation or the 
f ormer, the meaning of' the latter vlll b.• clear a11d Wlderatandable. fba 
computation of the additional tax owed the state can be made in three 
steps, to witt 

A, Using the Pederal estate tax rate, aa set o~t in the 
Internal Revenue Code, 19.541 ooapute the amount of 
the basic Federal estate tax oved by the estate~ 

B, Total up •ll the estate" tnher1tanoe, legac7 and 
aucceaa1on taxes 1mpoaed upon the several 1ntereats 
and property oompr1a1~ the eatate ot the decedent, 
by lavA leas exem.pt1ona allowed by l.av, and all 
other state" inheritance taxes, 

c . If the t otal derived at in B, above, does not equal 
the "escalator" credit authorised bJ the Internal 
Revenue Oode, aupra, then • • AI ADDITIOHAL TAX SHALL 
TBEli BE IMPOSED lJJOX fHE VALlTB QF THE lUi.T ESTATE OF 
SAID DmEDEI'f EQUAL TO THE DIFPEBElfOE BI!,~WEEti TilE 
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TOTAL OF THE TAX lMPOS:&:D UlllliR SEO'l'IO.V 145 .060 
(tbia section sets out the rate of Missouri's 
Inheritanc• tax), incl uding all other state 
inheritance and estate taxea and the credit 
allowed to the eatate or auoh decedent against 
the Federal estate tax. 

CO~LUSIOB 

It is, theretor!1 the .opinion of thia office that Section 145.070, 
RSMo 1949, tmpoaea &~additional tax on the net aaaeta ot an estate, 
notvitn.tanding the tact that i~ritance taxea, etc., have already 
been imposed under Section 145.060, supra, and payable to the State 
of Missouri, whenever the total inheritance, legaoJ and aucoeaaion 
taxes payable to the state do not equal the credit authorised by the 
Federal estate tax aot, Internal Revenue Code, aupra. 

We are of the further opinion that Section 14.5.070, supra, is an 
estate tax and not, atr1otly speaking, an inheritance tax. 

The foregoing opinion, which I hereby approve vas prepared by 
:rif assistant, Mr. l. Burleigh Arnold. 

I 

Yours very truly, 

John M.· Dalton 
~ttorney General 


