
FEDERAL TAXATION OF
ESTATES, TRUSTS, AND

GIFTS

Fourth Edition



LexisNexis Law School Publishing
Advisory Board

Paul Caron

Professor of Law

Pepperdine University School of Law

Herzog Summer Visiting Professor in Taxation

University of San Diego School of Law

Bridgette Carr

Clinical Professor of Law

University of Michigan Law School

Olympia Duhart

Professor of Law and Director of Lawyering Skills & Values Program

Nova Southeastern University, Shepard Broad Law School

Samuel Estreicher

Dwight D. Opperman Professor of Law

Director, Center for Labor and Employment Law

NYU School of Law

Steven I. Friedland

Professor of Law and Senior Scholar

Elon University School of Law

Carole Goldberg

Jonathan D. Varat Distinguished Professor of Law

UCLA School of Law

Oliver Goodenough

Professor of Law

Vermont Law School

Paul Marcus

Haynes Professor of Law

William and Mary Law School

John Sprankling

Distinguished Professor of Law

McGeorge School of Law



FEDERAL TAXATION OF
ESTATES, TRUSTS, AND
GIFTS

Fourth Edition

Ira Mark Bloom
Justice David Josiah Brewer Distinguished Professor of Law

Albany Law School

Kenneth F. Joyce
SUNY Distinguished Teaching Professor of Law Emeritus

SUNY Buffalo Law School



ISBN: 978-1-6304-3053-5

Looseleaf ISBN: 978-1-6304-3054-2

E-Book ISBN: 978-1-6304-3055-9

Library of Congress Cataloging-in-Publication Data

Bloom, Ira Mark, author.

Federal taxation of estates, trusts and gifts / Ira Mark Bloom, Justice David Josiah Brewer Distinguished

Professor of Law, Albany Law School; Kenneth F. Joyce, Professor of Law Emeritus, SUNY Buffalo Law

School. -- Fourth edition.

pages cm

Includes index.

ISBN 978-1-6304-3053-5

1. Inheritance and transfer tax--Law and legislation--United States--Cases. 2. Gifts--Taxation--Law and

legislation--United States--Cases. 3. Trusts and trustees--Taxation--United States--Cases. I. Joyce, Kenneth F.,

author. II. Title.

KF6572.B58 2014

343.7305’3--dc23

2014005337

This publication is designed to provide authoritative information in regard to the subject matter covered. It is sold
with the understanding that the publisher is not engaged in rendering legal, accounting, or other professional
services. If legal advice or other expert assistance is required, the services of a competent professional should
be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under
license. Matthew Bender and the Matthew Bender Flame Design are registered trademarks of Matthew Bender
Properties Inc.

Copyright © 2014 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes, regulations,
and excerpts from court opinions quoted within this work. Permission to copy material may be licensed for a fee
from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923, telephone (978) 750-8400.

NOTE TO USERS

To ensure that you are using the latest materials available in this area, please be

sure to periodically check the LexisNexis Law School web site for downloadable

updates and supplements at www.lexisnexis.com/lawschool.

Editorial Offices

121 Chanlon Rd., New Providence, NJ 07974 (908) 464-6800

201 Mission St., San Francisco, CA 94105-1831 (415) 908-3200

www.lexisnexis.com

(2014–Pub.442)



Acknowledgments

Laura Cunningham, Remember the Alamo: The IRS Needs Ammunition in Fight Against

FLP, 86 TAX NOTES 1461 (Special Supplement, Mar. 13, 2000), published with the

permission of Tax Analysts;

Joseph M. Dodge, Replace the Estate Tax with a Realization Accessions Tax, 122 TAX

NOTES 1151 (2009), published with the permission of Tax Analysts;

Joseph M. Dodge, Beyond Estate and Gift Tax Reform: Including Gifts and Bequests in

Income, 91 HARV. L. REV. 1177, 1178–79, 1185–86, 188–1192 (1978), published with

the permission of the Harvard Law Review;

William G. Gale and Joel Slemrod, The Estate Tax: Not Dead Yet, 93 TAX NOTES 807

(2001), published with the permission of Tax Analysts;

Barry L. Isaacs, Do We Want a Wealth Tax in America?, 32 U. MIAMI L. REV. 23, 49–50

(1977), published with the permission of the University of Miami Law Review.

NOTE:

Although the individual authors do not hold the copyright to their articles, each

graciously granted permission to use the excerpts in this book, for which we are grateful.

iii





Dedications

Ira Mark Bloom

To my wife, Margaret Roberts

and the late Professor John T. Gaubatz

Kenneth F. Joyce

To my wife, Rita S. Joyce,

and the late Professor Louis A. Del Cotto

v





Preface

As co-authors of this fourth edition, we owe a debt of gratitude to three co-authors of

prior editions: F. Ladson Boyle, Lewis Solomon and the late John Gaubatz. Each helped

in immeasurable ways to build the foundation for this fourth edition.

As in previous editions, we believe that the most effective pedagogical approach to the

federal taxation of estates, trusts, and gifts is one that combines the analytical and

problem-method approaches. Since materials concentrating on one approach are

inherently weaker than those utilizing both, this fourth edition includes the judicious use

of structured problems to facilitate an understanding of the doctrinal framework,

analytical processes, and policy issues.

This fourth edition presents a comprehensive study of the tax aspects involved in the

wealth transfer process.1 Chapter 1 provides indispensable background on the federal

wealth transfer and related income tax systems. Chapter 2 provides an overview of each

of the tax systems. Chapters 3, 4, and 5 outline the basic structure of the gift, estate, and

generation-skipping transfer tax systems2 and include an examination of underlying

policy questions. Chapters 6 through 13 explore how the transfer tax systems, plus the

relevant income tax rules — especially the grantor trust provisions of subchapter J —

apply to various transactions, most of which are in the nature of testamentary substitutes.

The income taxation of estates and non-grantor trusts and their beneficiaries is

comprehensively covered in Chapter 14. The book ends with Chapter 15, which provides

options for reforming, as well as alternatives to, the tax systems.

This book contains several aspects to promote ease and enjoyment of student learning.

The first is an intentional redundancy, so that students will revisit important concepts two

or three times. Themes are developed early and then reiterated and expanded upon as

later chapters explore more complex areas. According to educational psychologists,

thematic repetition helps to cement the concepts in the student’s mind.

The second characteristic is its cutting edge information. This book contains not only

the changes made by the American Taxpayer Relief Act of 2012, as well as more recent

developments, but also highlights a variety of estate planning considerations. And

although the book relies on well-recognized leading cases, it includes recent and

significant cases, rulings, and regulations that either break new ground or expand on

existing law.

The book also features the liberal use of text and textual materials that describe each

area of study. In many cases, it explains the rationale for rules and explores whether they

should continue. In this sense, the book does not seek to hide the ball.

In writing the book, we have adopted editorial conventions. With respect to reproduced

cases and materials, we have excised many citations and footnotes, and have renumbered

1 We treat community property in an integrated way in this book by raising community property

intersections in the context of specific transfer and income tax provisions. We have also attempted

to identify the specific community property issues so that they may be focused on or avoided as the

course dictates.
2 Related state transfer tax systems typically require an understanding of the federal transfer tax

systems.
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any remaining footnotes. Further, for ease of reading we have reformatted the cases and

materials to follow a consistent pattern. With respect to original text, we have used he

and she interchangeably, except as the context suggests otherwise.

As anyone who has produced a book knows, the task cannot be accomplished without

the assistance of many people. Professor Bloom received generous support and

encouragement from Dean Penelope Andrews. In addition, Albany Law School students,

namely, Brynne Grady and Kaivan Mangouri, provided him invaluable help and Bob

Emery, Research Librarian at Albany Law School, provided invaluable research

assistance. Professor David Pratt, Albany Law School, offered helpful comments on

retirement benefits for Chapter 11. Professor Joyce, whose primary contribution to this

edition was in Chapters 8, 9, and 14, received great inspirational support from three

attorneys, his daughter (and partner) Mary, his son Michael, and “Tibi” (Tiberio

Schwartz, Phillips Nizer LLP). Biz Ebben at LexisNexis eased the pain of production.

Finally, thanks to the many who assisted, but are unnamed.

Ira Mark Bloom

Kenneth F. Joyce

November 2013

Preface
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