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The article deals with issues with regard to the declaration 
by the court of divorce proceedings on the issue of guilt of 
spouses for the impairment of the marriage. That issue is 
of importance because of the change in the legal regula-
tion brough by the adoption of the 2009 Family code.  
First there is the issue regarding the form of order sough 
the court to declare on the guilt – which spouse, when and 
in what deadlines may make such an form of order.  
Next under consideration is the issue of the prove of 
guilt.There is accepted that since the application is not 
precluded by deadlines, then proves may be adduced 
without application of the general rules under the Civil 
proceedings code.  
With regard to the judgment of interest is the issue con-
cerning its appeal only on the issue of guilt. 
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The article analyses data from an empirical research 
made among a sample of Bulgarians. This data reveals the 
state of the legal consciousness of Bulgarians in the cur-
rent conditions of development of democracy and market 
economy. 
The research reveals, that Bulgarians give unsatisfactory 
evaluation to the functioning of the legal system and at the 
same time they have high and objective appraisals for the 
criteria to which must respond the rule of law and the re-
lated supremacy of the law. Although the legal conscious-
ness is still in process of formation Bulgarians show real-
istic expectations for the legal system reform and state that 
they ar ready to cooperate for the accomplishment of the 
superemacy of the law in the circumstances of the rule of 
law. 
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The article examines the terms and views concerning the 
form of government of Bulgaria, passing through several 
stages. Under discussion is how the Tarnovo Constitution 
was created, all constitutional texts and their interpreta-
tion and application. 
The points of view of prof. Stefan Balamezov, prof. 
Lubomir Vladikin, prof. Stefan Kirov and Dechko Karad-
jov are presented. Examples of the parliamentary practice 
and position of the government are given. Object of study 
are the norms in the Tarnovo Constitution that create pre-
requisites to believe that the polity is a constitutional 
monarchy with elements of parliamentary government. 
Discussed are the principles enshrined in the Tarnovo 
Constitution that lead to the determination that it "was the 
most democratic in the world". 
A relation between the Tarnovo Constitution and the 1991 
Constitution is made. This relation accepts that the par-
liamentary form of government is a sign of continuity from 
the first Bulgarian Constitution. 
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460 . .  377  356 .  „ - -
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, , -
,  70 ,

 " " (Corpus Hippocraticum)  430  200 
. . .3. , , .

 „ -
”,  „Primum non nocere”4.

,  ( .
I, 5),  410 . . .,  – 
„  – ,

-  – ” ( , , ,
, ).

- . . . -
: , -

,  (Honeste vivere, neminem laedere, suum 
quique tribuere”). ,

 – , ,
, . . , .

                                          
3 ,

,
.  – . .

. . . — ., 1840, 
. .  ADAMS, F. The Genuine 

Works of Hippocrates, New York, 1891; SMITH, W.D. Hippocratic Tradition, Cornell Univ 
Pr,  1979; AYACHE, L. Hippocrate, Paris, 1992.

4 . SANDULESCU, . „Primum non nocere: Philological Commentaries on a Medical 
Aphorism”, In: Acta Antiqua Hungarica, vol. 13,  1965, p. 359–368; SMITH, C. M. Origin 
and Uses of „Primum Non Nocere — Above All, Do No Harm!". – In: The Journal of 
Clinical Pharmacology, 45 (4):, (2005, . 371–377.
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.
: „Ars longa, vita brevis est”.

: , ,
, , .

: „ ,  – 
,  – ,  – ,  – 

(Ars longa, vita brevis, occasio praeceps, experimentum periculosum, iudicium difficile)5.
, -

.
,  „ars” -

 „ ” ( tékhnê) 
 ars).  „ars”

, - , ,
.  „ ” -

-  „ ”,
- , -

, , , . -
 „ ” -

, , -
 ( ). -

 „ars medicinalis”, ,
.

                                          
5 . . . Vita brevis: . : .

, 1 (8), 2012, . 5–25. 
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.
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, , .
 “medicina”  „medeor, mederi”, 

 „ , ”  „ars 
medendi”  „ ” ,  „ ”

- . . . . -
, .

 „ , ,

                                          
6  – 

. . . SIGERIST H.E., A History of Medicine : primitive 
and archaïc medicine, Oxford New York, 1951; Capasso, L. La médecine dans l'Antiquité.- 
In: Dossier Archéo, 5, 1986; Halioua, B. Histoire de la médecine, Collection Abrégés, Paris, 
2004; Nutton, V. Ancient medicine, London, 2004; La médecine ancienne: du corps aux 
étoiles, catalogue d'exposition sous la direction de G. D'Andiran, Paris-Cologny, 2010.  
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, , ”7.
 „medicor, mediari”.  „medico, medicare”

 – „ , , , , , ”,
 „ ”  „ ”8.  „medicina” 

 „ , ” (ars),  „facere, excolere, 
exercere medicinam”  „ ”,  „medicinam facere 
alicui”  „ ”. -

, , ,  – 
. aberna  officina 

.
 – „medicamentum” 

, ”,  „ , , -
, , ”. „ edica” 

, , - .  „medicinalis” – , -
, „medicabilis, medicamentosus, medicatus” – , , ,

 ( ), „medicamentarius” – .
.

„medicamentarius” , , -
 – . -

„medicatio”,  – ,  „medicator” -
, .

, -
, -

.
,  – „med-” -

-
 „ , ”,  „ , ,

, , ”, -  „ ”.
, -

, .
,

 locatio conductio operarum, , -
 (ex lege Aquilia)9.

                                          
7 . medebor quum satietati, tum ignorantiae lectorum 

).
8 . , . - , , 1980; Totius 

Latinitatis lexicon, consilio et cura Jacobi Facciolati opera et studio Aegidii Forcellini, 
lucubratum. Patavii, 1775, reprint 1940; Oxford Latin Dictionary, Oxford, 2012.  

9 . medicina  (1. 26. 27 D. 38, 1.26  27; D. 50, 131.2  3, 
D. 24, 3.22.8;  –  C. 9, 15  C. Th. 6, 27.18.  „medicamen, 
medicamentum”  „ , ”

 D. 9, 2. 7.6.; D. 21, 1.23.3.; CJ. 6, 23. 28 pr.; CJ.10.53.; D. 9, 2.9.1.; D. 18, 1.35.2; 



2014 .     „ ”

44

-
.
. , -

.
, :

10

11

12

 – 13,
14, 15, .

16 .

                                                                                                          
D. 47, 10. 15 pr.; D. 48, 8.3.2.; D. 40, 7. 3.16.; D. 48. 19.39 . „Medicus” -

 – D. 50, 131.1  3. „Medicamentarius” -
 „ ”  CTh. 3, 16.1. . Berger, A. Encyclopedic dictionary of Roman Law, 

Philadelfia, 1953, p. 579–580.  
10 . . Nuñez, I. Status del medico y responsabilidad civil, 

in: RIDA 47 (2000), p. 397- 402. 
11 . Reduzzi Merola, F. Tra actio legis Aquiliae e iudicium ex lege Cornelia de sicariis, in: 

INDEX, 30 (2002), p. 395–406; Lintott, A. W. The Questiones de sicariis et veneficiis 
andnthe Lex Bantina, in: Hermes 106 (1978), p. 125–138; Ferrary, J. L., Lex Cornelira des 
sicariis et veneficiis, in: Athenaeum129 (1991), p. 417–434; Noerr, D. Causam mortis prae-
bere, in: The Legal Mind. Essays for Tony Honore. Oxford 1986, p. 203–217. 

12 -
 – Les écoles médicales à Rome, in : Actes du IIe colloque interna-

tional sur les textes médicaux antiques – Lausanne, septembre 1986, Genève, 1991. 
13 nasciturus . Gomes Iglesias Casal, A. Nasciturus, el status 

juridico del concebito, in: Seminarios complutenses de derecho romano, IX-X (1997–1998), 
p. 281–219; Ferreti, P. Diritto romano e diritto europeo: alcune considerazioni in tema “qui 
intero sunt..., in: Annali della Universita di Ferrara, 13 (1999), p. 97–127; Baccari, M.P., La 
difesa del concepito nel diritto romano, Torino 2006.  

14  (furiosi), 
, -

. .  Lanza, C. Ricerche su “furiosus” in diritto romano, Roma 1990; Diliberto, O., 
Studi sulle origini della “cura furiosi”, Napoli 1984; Garcia Vasquez, M.C. La polemica en 
torno al concepto de “furiosus”, in: Estudios juridicos U.Alvarez Suarez, Madrid 1978, p. 
185–192.

15 . Gourevitch, D. Le mal d’être femme. La femme et la médecine à Rome, Paris, 1982; 
id., La mort de la femme en couches et dans les suites de couches, in : La mort, les morts et 
l’au-delà dans le monde romain. Actes du dolloque de Caen 20–22 nov. 1985, Caen 1987, 
p. 187–193; Nuñez Paz, I. La mujer romana. Aspectos magico-relogioses y repercusión pe-
nal, in: Labeo 44 (1998), p. 268–284.

16 . -  Below, . . Der Arzt im römischen 
Recht, München, 1953; . .  Just, M. Das Honorarenspruch desi medicus 
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. . . .  – De Medicina, 
 – Historia Naturalis, - ,
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.

                                                                                                          
ingenuus, in: Sodalitas. Scritti A. Guarino, v.VI, Napoli, 1988, p. 3057–3075.; Rico Perez, F. 
La responsabilidad del médico, Estudios Iglesias, Madrid, 1988, p. 1306 ss; Id., L  responsa-
bilidad civil del medico in Roma, in: elanges J. Iglesias, v.III, Madrid 1988, p. 1603–1613; 
Royo, E. Buigues-Oliver, G. Die Haftung der Ärzte in den classichchen und nachklassischen 
Quellen, in: RIDA, 37, 1990, p. 167- 196, Jackson, R. Doctors and diseases in the Roman Em-
pire, London, 1988; De Filippis Cappai, C. Medici e medicina in Roma antica, Torino 1993; 
Culiers, L. Public health un Roman Legislation, in: Acta classica 36 (1993), p. 1–10; Guillod, 
O. Responsabilité médicale; la médecine change et le droit?, in : Mélanges en l’ honneur de C. 
A. Cannata, Neuchatel 1999, p. 305–316.  
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, , , , .

-
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, ,
 (ingenui)17. -

, , -
, .

, , , -
, , , -

. , -
, .

.
18 ,

, ,
, , -

19. ,
 368 . . .

- .
, -

.
, ,

. , -
-

,  – .
-

, -
.

honorarum,  (honor romana)20, .
                                          
17 . Nuñez Paz, I. La responsabilidad de los médicos en Derecho romano, Oviedo, 1996, 

p. 63–71. 
18 . Cicero. pist ad fam. 7, 20, 3; De off. 1, 42, 150; Seneca, De benef. 6, 16. 
19 . Stok, F. L’ars medica e il suo esercizio nell’ideologia ciceroniana, in: INDEX 11 (1982), 

p. 27–36; Nuñez Paz, I. Humanistas y limitaciones al ius occidendi, in:Scritti in ricordo di 
B, Bonifiglio, Milano, 2004, p. 263–271. ,

 (philantrôpia, philotékhnia), -
, . ,

,
20 . Ioannatou, M. Le Code de l’honneur des payements. Créanciers et débiteurs à la fin de 

la République romaine, in : Mentalité et choix économiques des Romaines (ed . J. Andreau, 
S. Pittia, Bordeaux 2004, p. 87–107.
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. -
 (philantrôpia, philotékhnia), -

, . -
, , 21.

 (locatio-conductio operis 
faciendi),
(salarium), , , , -

22.
, .

-
, .

, , .
, -

. , -

.
 ( - . . .) -

-
, ,

23. . . .
, facere 

,
(honestiores). .

.  (cognitio 
extra ordinem) -

, .24

-
,

                                          
21 . Cicero, pist ad fam. 7, 20, 3; De off. 1, 42, 150; Seneca, De benef. 6, 16. 
22 salarium honorarium .

PWRE,  Michel, J.H., Gratuité en Droit romain, Bruxelles, 1962, p. 153 ss.; 
Corbier, M., Salaires et salariat sous le Haut Empire, in: Les dévaluations à Rome. Epoque 
républicaine et impériale, v.II, Roma, 1980, p. 61–101. Coppola, G., Note sui termini” 
merces” e “honorarium”, in: Atti della Accademia Perolitana, 66 (1990), p. 38 ss.;  

23 . Cic. d fam., 16, 9,3: Medico ipsi puto aliquid dandum esse, quo sit studiosior. Medico 
mercedis quantum possit promitti iubeto. .  De Robertis, F., Lavoro e lavoratori nel 
mondo antico, Bari 1963, pp. 50–55.  

24 . Nuñez, cit., p. 401 ss., Germino, E. Edici e professores nella legislazione costantiniana, 
in: SDHI 69 (2003), p. 185–246.
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 – actio in factum,
-  actio praescriptis verbis25.

, -
, . -

.
ars liberalis, . ,

26. -
 (mandatum), 

.
, -

, ,
. ,

,  D. 17. 1. 16, -
27.

- -
.

-
,

, .
, ,
lex Aquilia , .

actiones in factum  – -
,
. -

,  – actio legis Aquiliae28.
-

,

                                          
25 . D. 19, 2, 24;D. 9, 3, 7; D. 19, 2, 27: Quod kalendis Ianuariis dari solot medicis et 

scaenicis non est merces: itaque si quid in eiusmodi artibus aliter fiat quam concenit non ex 
locato sed in factum actio dabitur. . Mayer-Maly, T., Locatio conductio. Eine 
Untersuchung zum klassichen römischen Recht, Wien, 1956, p. 126.  

26 . D. 50. 13. 1: Medicorum quoque eadem causa est quae professorum, nisi quod iustior, cum 
hi salutis hominum, illi studiorum curam agant: et ideo his quoque extra ordinem ius dici debet.

27 . D. 17. 1. 16: Si quis mihi mandaverit in meo aliquid facere et fecero, quaesitum est, an 
sit mandati actio. et ait celsus libro septimo digestorum hoc respondisse se, cum aurelius 
quietus hospiti suo medico mandasse diceretur, ut in hortis eius quos ravennae habebat, in 
quos omnibus annis secedere solebat,sphaeristerium et hypocausta et quaedam ipsius 
valetudini apta sua impensa faceret: deducto igitur,quanto sua aedificia pretiosiora fecisset, 
quod amplius impendisset posse eum mandati iudicio persequi. 

28 . D. 9. 2. 7. 8; Inst. 4. 3. 6  7; D. 9. 2. 8. 1; D. 9. 2. 9. 1; D. 9. 2. 27. 9; Coll. 12. 7. 7. 
. -  D. 9. 2. 13: Liber homo suo nomine utilem Aquiliae habet actionem: 

directam enim non habet, quoniam dominum membrorum suorum nemo videtur.
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, 29.
 D. 9. 2. 9., 

30.
-

-
.

 (damnum emergens), -
 (lucrum cesans)  (imperite)

. -
lex Aquilia, -

:
,

 (actio locat) actio ex bona fides,
-
-

. lex Aquilia
, . . .

- -
, -

.
(condemnatio) litis aestimatio ,

quanti ea res erit -
, , 31.

lex Aquilia -
.

-
 (infamia),

.
, -

-
, , -

. -

                                          
29 . D. 9. 2. 7. 8: Proculus ait, si medicus servum imperite secuerit, vel ex locato, vel ex 

lege Aquilia competere actionem; D. 9. 2. 8. pr: Idem iuris est, si medicamento perperam 
usus fuerit. Sed et qui bene secuerit et obreliquit curationem  

30 . D. 9. 2. 9: Item si obstetrix medicamentum dederit et inde mulier perierit, labeo 
distinguit, ut, si quidem suis manibus supposuit, videatur occidisse: sin vero dedit, ut sibi 
mulier offerret, in factum actionem dandam, quae sententia vera est: magis enim causam 
mortis praestitit quam occidit.  

31 . Nuñez, cit., p. 402 .
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.

- ,
- .

,
delicta publica, - crimen. 

32. - ,  81 . . . . -
,  – Questiones perpetuae. 

 – Lex ornelia de sicariis et veneficis33.
, -

, . ,
„ven num” , -

, ,
 – , .

.
 –  (interdictio 

aquae et ignis deportatio in insulam ) -
, ,  (bonorum ademtio)

.
-

, . -
, ,

, . -

 „ ” .

                                          
32 .  Plinius, Hist. Nat. XVIII.3, -

Paricdiii Quaestores: Si quis hominem liberum dolo 
sciens morti duit paricida esto.

33 . -  Lintott, A. W., The Questiones de sicariis et veneficiis andnthe Lex 
Bantina, in: Hermes 106 (1978), p. 125–138; Ferrary, J. L. Lex Cornelira des sicariis et 
veneficiis, in: Athenaeum129 (1991), p. 417–434; Noerr, D. Causam mortis praebere, in: 
The Legal Mind. Essays for Tony Honore. Oxford 1986, p. 203–217. 
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Prof. Evgeni Tanchev 

Constitutional Court Functions in 
Protecting Democratic 
Constitutional Order 

. -

Types of Constitutional Review and its Relationship 
to Constitutional Review Functions 
Constitutional provisions and legislative norms attribute constitutional courts long lists of powers that 
are most often identified or regarded as functions. When constitutional court functions are identified 
with powers although, they vary considerably from country to country in addition to the constitutional 
review of laws, their jurisdiction might include controlling electoral processes and cancellation of the 
elections, guaranteeing the autonomy of municipalities, policing the constitutionality of political parties 
or resolving criminal proceedings against high government officials.  
Deciding on conformity of the international treaties before ratification by the parliament to the nation 
state constitution or judging the compliance of laws to the international treaties already signed ratified 
and enforced and the international customary law principles consists another particular set of issues in 
the list of constitutional courts powers. 
It should be emphasized that while the list of powers entrusted to the constitutional courts are mistak-
enly treated for functions they are only means or weapons instrumental to carry the functions of judicial 
review of constitutionality of laws. 
Although the genesis and evolution of constitutional review followed different pattern depending on the 
constitutional design and the legal family to which the particular institution that was assigned to review 
the parliamentary legislations compliance to the constitution belonged they have shared the same set of 
liberal democratic principles and values. Protection of the rule of law starting with the constitutional su-
premacy and fundamental human rights has been the common denominator while he difference con-
cerned paths of development, growth, logistics of enforcement and quantity of the courts enforcing con-
stitutional review.  
Often the genesis and development of the institutionalized patterns of constitutional review has been in-
terpreted to be a pure intellectual exercise of judges and professors rather than as being an outcome of 
the essential features of Anglo American (Anglo Saxon) and civil law systems. With no intention to di-
minish Chief justice John Marshall or Hans Kelsens’ contributions in the area of founding constitutional 
review it seems that the legal family context is somewhat more influential and is crucial to the content 
and form of principles and agents of constitutional review introduced. Both legal families attributed dif-
ferent roles to the judges and legislators. Within the common law tradition the law was developed 
mostly by the judges finding the legal rule to reach judicial decision complying to justice in every con-
crete case. By the system of precedent the validity of the rule acquired normative meaning by applying 
it to the identical cases and situations. 
While in the US since colonial times judges were trusted and held in high esteem, in Europe courts were 
looked with a great suspicion by the parlamentarians and officials in the Executive bodies.  
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Two premises were indispensable for the emerging of diffuse decentralized incidental judicial review of 
constitutionality of legislation – the system of precedent and courts of general jurisdiction. Lack of these 
premises doomed to failure all efforts to transplant the American system on the European soil1 Within 
the civil law family especially after the French revolution the system of positive legislation and general 
validity rule making was affirmed on one side and different limitations on judge made law were devised 
and imposed, on the other.2 The ultimate forms of these were the prohibition for the judges to enforce 
the laws but not to interpret them, known as “gramophone justice” meaning that the judge is under the 
obligation to play the record that has been produced by the legislator in concrete cases and “telephone 
justice” when the executive put a pressure on the court to achieve a beneficial decision by the court.3 To 
contain the positive legislator within the limits of the constitution a negative one was needed and ordi-
nary courts could not be entrusted with this function since the judges of general jurisdiction were them-
selves constrained by the parliamentary statues. Decentralized, diffuse review in the civil law system 
would be inoperative for the lack of doctrine and practice of stare decisis unifying the system by the rule 
of the precedent. Thus a specialized constitutional court had to be created and assigned abstract posterior 
review of parliamentary statute to ensure their compliance to the constitution as the supreme law of the 
land. 4 Today the constitutional courts or other forms of constitutional review is universally accepted as 
a part of the European constitutional heritage5. Scholars still argue whether it was due to the popular 
sovereignty and democratic cravings rising from the grassroots or either it is introduced by the political 
elites. 6 The latter has been titled insurance model. By introducing judicial review it is a kind of a secu-
rity investment protecting a former governing party when becoming an opposition one.7
Several types of functions might be distinguished among the institutions for judicial or constitutional re-
view. Functions might be divided into universal exemplified by all bodies entrusted or recognized by the 
constituent power to control compliance to the constitution or specific – consisting of those particular 
institutions that have been assigned in some nation states to be the guardians of the law of the land. Ac-
cording to their nature constitutional courts functions might be constitutional (legal) or socio political. 
They might be strictly national when entrusted by nation state constitution to the national courts or su-
pranational if performed by supranational courts. Finally they might be treated as manifest (indispensa-
ble), implicit or surrogate when the bodies of constitutional review act to compensate an institution that 
has not been created by the national constituent authority but exists in other nation state constitutions. 

Short List of Constitutional court Functions  
An attempt to review most important functions of the constitutional courts would include the enumera-
tion without any claim produce an exhaustive list of them. It would be also contra productive to declare 
a priori which of them are more important than the others or to propose a hierarchical structure of vari-

                                          
1  See Louis Favoreu, Le Cours constitutionnelles 1996 ( , ,

2002, 10-15) 
2  Some attribute genesis of centralized of centralized concentrated constitutional review having jurisdictional monop-

oly over constitutional issues to legal education in Europe, the role of career judges in deciding policy issues, the 
merger of the executive and legislative power in the prime minister through his position as leader of the party that 
has won the general elections, recognition and protection of fundamental human rights, G. F. de Andrade, Compara-
tive Constitutional Law: Judicial Review, Journal of Constitutional Law, vol.3, 977 

3  F. Neumann coined the term phonograph or gramophone justice , see F. Neumann the Democratic and Authoritar-
ian state, The Free Press, New York, 1957, 38 

4  For extensive treatment see V. F. Comella, Constitutional Courts and Democratic Values, Yale Univ. Press, Lon-
don, 2006, 3-29 

5  More than 80% of the written constitutions around the world have special provisions on constitutional review see T. 
Ginzburg, the Global Spread of the Constitutional Review, in the Oxford Handbook on Law and Poli-
tics,eds.K.Whittington et.al., Oxford University Press, 2008, 81 

6  M. Schor,Mapping Comparative Judicial Review, Washington University Global Studies Review, vol 7., 2007, 257 
-287 www. law.wustl.edu/WUGSLR/Issues/Volume7_2/Schor.pdf 

7  T. Ginzburg, Judicial Review in the New Democracies, Constitutional Courts in Asian cases, Cambridge University 
Press, 2003, 24-25 



. -     2014 .

55

ous functions of the constitutional courts. However between the functions two groups could be distin-
guished. The first one would include functions common to all of the constitutional courts and bodies 
entrusted with the review of constitutionality of laws.
1. Constitutional Courts have been recognized by the constitution drafters to be the Guardians of Con-
stitutional Supremacy. Constitutional courts perform the function of supreme policeman of the Constitu-
tion. It seems that all of the Constitutional court powers are oriented in this direction. However, this is 
obviously the case with the most typical of the powers – abstract control of the constitutionality of laws 
having erga omnes effect. Where the Constitutional courts were established abstract posterior control 
has been monopoly of the Constitutional court though constitutionality and constitutional conformity 
might be recognized and more than this accepted by all other legal subjects until its unconstitutionality 
would not be declared by the court. 
2. Constitutional review has been the voice and Guardian of the constitution’s content as established by 
the constituent power. According to the classical democratic theory the nation state constituent power 
being an expression of popular sovereignty creates the constitution and has no place in legislation, prac-
tical executive government and adjudication of justice and deciding cases by the courts. The constituent 
power does not disappear but assumes a latent status or it “falls into sleep”. It springs to life and be-
comes active when the terms of the constitutional contract need an amendment or the nation and its po-
litical elites have arrived to political decision to adopt new constitution.8 While being in a latent position 
it is the constitutional court that voices the exact meaning of constitutional provisions, might interpret 
them but staying within the limits of the founding fathers will. Even the boldest judicial activist should 
accept that the constitutional court interpretation might update the constitutional provisions but it cannot 
amend or develop the constitutional content beyond the will of the founders. The process of growth of 
the constitution is not tantamount to constitutional amendment which is a legitimate monopoly of con-
stituent power as emanation of popular sovereignty.  
Within this function the constitutional courts primary role would be in voicing and keeping the content of 
the constitution as established through popular sovereignty by constituent power. Though it is generally ac-
cepted that division between constituent and constituted powers is a monopoly belonging to the civil law 
family firmly established since E.Sieyes it should be emphasized that in the American system it was stipu-
lated as a premise to the birth and enforcement of judicial constitutional review by the court itself.9
3. Constitutional Courts act as ultimate judicial safeguard of fundamental human rights. No doubt this 
position of the courts is cornerstone in the legitimation of judicial review of constitutionality of laws. It 
was the status of the courts as guardians of fundamental constitutional rights and liberties that defeated 
the radical democratic opposition to review of constitutionality of laws by judiciary. Parliaments are 
product of direct ascending procedural democratic legitimation through election and are entrusted with 
the democratic will of the nation or majority of the electorate. To this source of legitimation courts con-
sisting of judges that are never directly elected by the people bring their constitutional legitimacy de-
fending fundamental human right as a last and supreme national institution to protect human rights and 
ultimate resort to defend constitutional freedom against an encroachment on human rights by parliamen-
tary legislation. 
4. Constitutional courts act as border guards containing the state institutions within the constitutional 
limits of their powers. This function of Constitutional courts has been performed though in different 
ways and forms with all of their constitutional powers. 
5. Constitutional courts act as legal arbiters or agents of constitutional and legal arbitrage resolving 
the conflicts. In this respect status of the constitutional courts might be compared to the neutral power or 

                                          
8  On drafting a constitution as an act of supreme political decision over the type and form of political unity see Carl 

Schmitt, Constitutional Theory, Duke Univ. Press, 2008, 75-94 
9  UK legal system with the principle of parliamentary sovereignty respected should be considered to be an exception, 

for the idea that there should be power above the parliament and beyond the reach of parliamentary amendment un-
dermines the parliamentary sovereignty principle. In the famous Marbury v. Madison decision judicial review has 
been affirmed as a safeguard ruling out the option that “ the legislature may alter the constitution by an ordinary act 
” Marbury v. Madison , 5.U.S.(1 Cranch) at 177 
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povoir neutre described by B.Constant10 and attributed to the head of state conceived to be performing 
neutral arbitrage to resolve, diminish, accelerate, prevent, mediate institutional conflict or compromise 
an outcome beneficial to the particpants and tha whole nation. In contrast to this position of the head of 
state performing political arbitrage, the constitutional courts exercise constitutional arbitrage – i. e .the 
conflicts between the powers are resolved on the basis and within the constitution.  
6. Constitutional courts act as counter majoritarian check preventing despotic aspirations of majorities 
in government. In the context of liberal democracy courts perform function of preventing the majority to 
quash the opposition by protecting minority rights. Probably the most symptomatic of this function has 
been the action of filing petitions demanding unconstitutionality decision by the parliamentary minori-
ties – parties or MP groups. 
With the introduction of the individual constitutional complaint individuals when their fundamental 
rights are abrogated by parliamentary legislation adopted by majority have an important source to veto 
tyranny of the majority that has overstepped the constitution. 
7. Constitutional Courts acting as a safety valve to decrease the level of the social pressure, unrest and 
prevent the constitution and governmental system from self destruction or destruction by the violent extra-
constitutional, extraparliamentary or illegal action. One of the first explanations of the function of proce-
dures, devices and institutions acting as a safety valve belongs to N. Machiavelli long before constitutional 
review of legislation emerged.11 Another approach by converting a political or extraparliamentary violence 
into legal conflict one has been emphasized by A. De Tocqueville.12 Instead of being resolved by violence 
on the streets the conflicting issue is given in the hands of the court to decide within the constitution and 
with legal means. By this procedure the degree of social discontent is reduced from the melting pot of boil-
ing emotions and hostilities to impartial and universally accepted procedures by people and institutions 
where the decision is worked out based on reason with rational arguments.  
Without any claim of all inclusive enumeration a list of specific constitutional courts functions would 
include:
1. Constitutional courts act as harmonizers of national constitutional and supranational values, princi-
ples and norms and resolving conflicts between national and supranational legal orders and institu-
tions. In the context of multilevel constitutionalism constitutional courts harmonize relationship between 
national and supranational values and resolve conflicts between different constitutional orders.

                                          
10  B. Constant, Principle of Politics Applicable to All Representative Governments, in Political Writings, Cambridge 

Univ. Press, 1989,183-194 
11  “To those set forward in a commonwealth as guardians of public freedom, no more useful or necessary authority 

can be given than the power to accuse, either before the people, or before some council or tribunal, those citizens 
who in any way have offended against the liberty of their country. A law of this kind has two effects most beneficial 
to a State: first, that the citizens from fear of being accused, do not engage in attempts hurtful to the State, or doing 
so, are put down at once and without respect of persons: and next, that a vent is given for the escape of all those evil 
humors which, from whatever cause, gather in cities against particular citizens; for unless an outlet be duly provided 
for these by the laws, they flow into irregular channels and overwhelm the State. There is nothing, therefore, which 
contributes so much to the stability and permanence of a State, as to take care that the fermentation of these disturb-
ing humors be supplied by operation of law with a recognized outlet” In respect of this incident I repeat what I have 
just now said, how useful and necessary it is for republics to provide by their laws a channel by which the displeas-
ure of the multitude against a single citizen may find a vent. For when none such is regularly provided, recourse will 
be had to irregular channels and these will assuredly lead to much worse results. For when a citizen is borne down 
by the operation or the ordinary laws, even though he be wronged, little or no disturbance is occasioned to the state: 
the injury he suffers not being wrought by private violence, nor by foreign force, which are the causes of the over-
throw of free institutions, but by public authority and in accordance with public ordinances, which, having definite 
limits set them, are not likely to pass beyond these so as to endanger the commonwealth”. 40  

 Discourses on the First Decade of Titus Livius by Niccolo Machiavelli Citizen and Secretary of Florence Translated 
from the Italian Byninian Hill Thomson, M.A.A Penn State Electronic Classics Chapter VII 
www2.hn.psu.edu/.../machiavelli/Machiavelli-Discourses-Titus-Livius.pdf

12  “The influence of legal habits extends beyond the precise limits I have pointed out. Scarcely any political question 
arises in the United States that is not resolved, sooner or later, into a judicial question”, Alexis de Tocqueville, De-
mocracy in America Vintage books, New York, 1945, Volume I, Chapter XVI Causes which Mitigate the Tyranny 
of the Majority in the United States, 290. 
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2. Constitutional judicial review on parliamentary legislation has been considered as a structural check 
on governmental power proceeding out or contrary to the constitutional limitations enumerated powers 
of the institutions. Though situated outside any of the classic branches of constituted powers of legisla-
tive, executive and judiciary powers Constitutional courts can be tackled as an important checks on arbi-
trary powers and on despotic government as a whole. 
3 Constitutional review on parliamentary legislation performs the function of appeal and resort to the 
constitutional review to protect the constitutional rights and has been entrenched in some constitutions 
itself is a fundamental human right especially where individual complaint has been provided or through 
the indirect access to the constitutional courts.13

4. Constitutional courts exercise transforming function when updating the constitution and providing the 
growth of the constitution or in T. Jefferson’s words the constitution should belong to the living and not to 
the dead.14 Providing new interpretation of the constitutional provisions in the context of new generations 
and might be instrumental to avoiding the textual constitutional amendment by the constituent power. This 
function of constitutional review might be indispensable to the avoiding of gridlocks especially in countries 
with rigid constitutions. It might be instrumental to reduce the cost of the formal constitutional amendment 
trough the cumbersome procedure of election and activity of constituent assembly.  
5. Constitutional courts might play as a substitute (surrogate) or compensating role for the lack of a 
second chamber of parliament especially in impeachment trials particularly in those countries where 
the constitution provides impeachment trial while establishing unicameral assembly. 
6. Constitutional courts are ultimate arbiter on legality of the elections and constitutionality of political 
parties when they are assigned by the constitution and entrusted with powers in that areas. 
7. Constitutional courts perform function of a criminal jurisdiction concerning crimes of high govern-
ment officials with effective sentencing power in the case of finding them guilty if the respective nation 
state constitution has explicitly provided for this.  
Modern (Contemporary) Context of constitutional courts functions performance national and interna-
tional context 
With constitutional democracy triumph during the last decades of the 20th century, rule of law has be-
come a common denominator among the principles entrenched in the new constitutions.  
Besides the traditional obstacles practical enforcement of the rule of law or rechtstaat has to cope with 
new challenges which affect the functions of the constitutional courts. 

Three of them deserve special attention  
In the emerging democracies constitutional design of the rechtsstaat confronts underdeveloped legal cul-
ture on the part of the rulers and ruled. Due to the lack of active civil society and perceptions like legal 
nihilism and fetishism the living rule of law is abunds with unenforcible provisions and ineffective law 
enforcement. These defects of the rule of law might be cured gradually and the treatment might take 
generations that have lived their life in a constitutional democracy.  
One of the most fascinating events in contemporary global age is the emergence of multi level constitu-
tionalism. Constitutional monism of the nation states is supplemented with supranational constitutional 
dimension by gradual constitutionalization through establishing international and European standards of 
constitutional democracy. Within European context two variously shaped and encompassing different 
sets of nation member states supranational constitutional streams evolve – Council of Europe, ECHR 

                                          
13  See the Venice Commission special report on the individual complaint CDL-AD(2010)039rev Study on individual 

access to constitutional justice – Adopted by the Venice Commission at its 85th Plenary Session (Venice, 17-18 De-
cember 2010) on the basis of comments by Gagik Harutyunyan (Member, Armenia),Angelika NUSSBERGER 
(Substitute Member, Germany) Peter Paczolay (Member, Hungary). 

14  The basic meaning of famous quotation has been stated in its absolutist form the earth belongs to the living not to 
the dead T. Jefferson’s letter to J. Madison of September 6, 1789, in The Portable Thomas Jefferson, ed. M. Peter-
son, Viking press, New York, 1975, 444-451, 450. 
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and jurisprudence of the Strasbourg court of Human Rights on the one side and the EU constitutional 
order for its member states on the other side. 
In contrast to federations multilevel constitutionalism is not hierarchically structured like supremacy of the 
nation state constitutions within the national legal system. For the time being and in the foreseeable future 
integration through law and economic integration have not scheduled emergence of European super state 
neither EU would be transformed in omnipotent statal entity identical to that of the nation states. Primacy 
of the EU law and validity of EU standards will be guaranteed not by supremacy of a written formal supra-
national constitution but by contrapunctual constitutionalism where conflicts between the constitutional or-
ders and harmony is achieved by the same democratic constitutional values and principles shaped by the 
common European constitutional heritage after the Westphalian peace treaty.  
Like in contrapunctual music harmony is achieved only if different melodies are composed in one key 
so contrapunctual constitutionalism resolves and avoids conflicts by foundation of the national and su-
pranational levels on the same set of democratic constitutional values and principles with the each one 
contents being modified and adapted to its respective constitutional orders. 
In a constitutional pluralism rule of law transcends the rechtsstaat and the rule of law within the national 
legal system which is supplemented by the rule of law beyond the nation state on a supranational and in-
ternational law level. The conflicts between different legal orders are unavoidable but the mechanisms 
for their resolution are built, negotiated and agreed upon in order to peacefully overcome them. 
Perhaps it might be appropriate to draw a comparison with M. Maduro’s concept of hierarchy within 
contrapunctual constitutionalism and legitimacy within the national, EU and global constitutionalism. In 
our contemporary globalized age constitutional pluralism is at a stage where separate constitutional lo-
cations have reached a different level of hierarchy within the legal order. The weakest of all has been the 
global constitutionalism where different currents mark the emerging priorities of governance and the le-
gal order. In contrapunctual constitutionalism harmonizing the different loci of constitutionalism should 
be done in a harmonious manner. Harmony, however, would require certain premises to be observed. 
For example, simultaneous melodies in music should be performed within one key and should not be 
sung in a capella or in a cannon fashion. Hierarchies and legitimacies in national, EU and global consti-
tutionalism should be built on the consensus concerning some democratic values and should not be 
aimed at repetition, although with a different consequence. 15

The heterogeneity of governance modes in the EU requires the use of all avenues of legitimacy avail-
able to the various modes of governance.16 One should not fear that in this way complex and differenti-
ated legitimacies will be the result. EU citizenship and, which is not intended to destroy national citizen-
ship, has moreover been introduced and is based on national citizenship. The human rights belonging to 
the EU citizens are not meant to impair the citizens rights provided in the nation state constitutions but 
to guarantee more opportunities for the EU citizens.17 However multilevel recognition and protection of 
human rights are probably the soundest legitimacy building factor for supranational governance facili-

                                          
15  See for contrapunctual constitutionalism M. Maduro, ‘Europe and the Constitution: What if this is as Good as it 

gets?’, in J. H. H. Weiler and M. Wind, eds., Rethinking European Constitutionalism (Cambridge, Cambridge Uni-
versity Press 2000). Also available at: <http://www.umich.edu/~iinet/euc/PDFs/2002%20Papers/Maduro.PDF> 

16  See R. de Jonghe and P. Bursens, ‘The Quest for more Legitimacy in the EU as a Multilevel Political System’ (Pa-
per for ECPR Congress in Edinburgh 28 March – April, 2003) available at: <http;// 
www.clingendael.nl/library/litlijst/ litlst2004.1/European.integration.pdf> 

17  Admitting that EU citizenship actually exists based on the prerequisite of citizenship of one of the member states of 
the Union automatically means the direct participation of EU citizens, thereby creating input legitimacy, but this 
should not be seen as more valuable or impairing the indirect or output legitimacy of intergovernmentalism, as 
within the nation-state this is built on the direct participation of the people in government elections. Therefore the 
conclusion that there should be a prevalence of one mode of legitimacy in the EU above all others seems to be 
somewhat misleading. Within different EU governance methods various types of legitimacy will undoubtedly pre-
vail. For example, intergovernmental legitimacy will be based on indirect and output legitimacy, while direct and 
input legitimacy will normally develop more efficiently at the supranational level of community and federal meth-
ods of integration. 
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tating the interaction of different entities of multilevel governance forming the contemporary constitu-
tional pluralism.  
Terrorism and transnational crime pose the most formidable threat to the rule of law in contemporary 
constitutional democracies. The constitutional democracies confront actual dilemma that they have to 
preserve and protect the principle of the rule of law and constitutional democracy with the established 
procedures and instruments of the rule of law from individuals or groups that do not recognize the very 
fabric of the principle but aim to destroy democratic societies built on the rule of law. Indeed there has 
not been agreement between scholars and politicians on the content of terrorism neither there has been a 
legal definition of this term in any international law instrument. However, considering some of their im-
plications terrorism and the rule of law are diametrically opposites. While on the one side of the antin-
omy lie values like predictability, security and legitimate expectations of people on the other side the 
goals are to be achieved by intimidation, fear, insecurity and unexpected harms to physical persons in 
order to exert pressure on government. While the constitutions and the rule of law aim to limit coercion 
and resolve conflicts peacefully terrorism and transnational crime resort to unlimited coercion in order 
to achieve their goals.18 Rule of law is a universal and integral principle and once it is suspended it or 
unrestricted violence to the criminals without observing fair trial, presumption of innocence etc. is im-
posed, then the guarantee that the government and law enforcement would not become criminals them-
selves, standing on one and the same path with the criminals, will wither away. Leaving the rule of law 
ground to protect it though legitimated by the reason of state, constitutional dictatorship or limited 
emergency formulae transforms the law enforcement into criminal activity. Constitutional democracies 
and the principle of rule of law seem to be ill equipped to defend themselves against terrorist and inter-
national crime threats with the legal means of peaceful conflict resolution.  
Models of Implementation of International Norms in the National Legal Order and 1991 Bulgarian 
Constitution
The classical principle of constitutional supremacy is assuming new dimensions with the development 
of the relations between the national legal systems and the supranational legal orders in contemporary 
globalized world.  
Modern democratic constitutional states recognize the primacy of international law principle. The sys-
tems implementing treaty obligations however are different due to the choice of monism or dualism in 
the national constitutions.19 In general incorporation of the treaties provisions follows two types of pro-
cedures.20

According to the dominant in Europe monistic system the international treaty becomes an integral part 
of the national law after having been ratified. Under dualism implementation of treaties can take place 
not by ratification but by drafting a special law or by amending the existing national legislation. 
Comparative analysis of European systems demonstrates another type of difference due to the position 
of the international treaties in the national legal order. 
In some countries like Belgium, Luxembourg and the Netherlands, the international treaties provisions 
have a supranational effect and stand above the legal system superseding the authority of constitutional 
norms.  

                                          
18  One of the best liberal definitions of constitutionalism emphasizing the constitutions role as frame of government 

was offered in the second half of the 19 century in the US by John Potter Stockton “ The constitutions are chains 
with which men bind themselves in their sane moments that they may not die by a suicidal hand in the day of their 
frenzy.”, J. E. Finn, Constitutions in Crisis, Oxford University Press, 1991, 5.  

19  See for different legal orders in dualistic system and integrating the both legal orders in monism M. Kumm , To-
wards a Constitutional Theory of the Relationship between National and International Law International Law Part I 
and II, National Courts and the Arguments from Democracy, p. 1-2, www.law.nyu.edu/clppt/program2003/ read-
ings/kumm1and2.pdf ; L. Wildhaber, Treaty-Making Power and the Constitution, Bazel, 1971, 152-153. 

20P. van Dijk, G. , J. . van Hoof, Theory and Practice of the European Convention on Human Rights, Boston,1990,11-
12; A. Drzemczewski, European Human Rights Convention in Domestic Law, Oxford, 1985, 33-35;E Wagnerowa, 
Direct Applicability of the Human Rights Treaties in The Status of International Treaties on Human Rights, Collec-
tion Science and Technique of Democracy, N 42,Council of Europe Publishing, Strasbourg, 2006, 111-127. 
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According to the constitutional practice of other countries like Austria, Italy and Finland, the treaties, 
having been ratified with parliamentary supermajority vote, have the same legal binding effect as consti-
tutional provisions.  
The third type of implementation of treaties obligations under the monistic system in Europe places 
them above the ordinary parliamentary legislation but under the national constitutions according to their 
legally binding effect. This is the current practice in Bulgaria, Germany, France, Greece, Cyprus, Portu-
gal, Spain and others.  
In the Czech Republic, Liechtenstein, Romania, Russia, and the Slovak republic only the treaties relat-
ing to human rights stand above the ordinary legislation.21

The 1991 Bulgarian constitution proclaims primacy of international law treaties which have legally 
binding effect and supersede the contradicting provisions of the national legislation. Under the monistic 
approach, International treaties, constitutionally ratified, promulgated, and having come into force in the 
Republic of Bulgaria, shall be a part of the domestic law of the country. They shall take precedence over 
any conflicting legal rules under the domestic legislation. The Constitutional Court of the Republic of 
Bulgaria in an interpretative ruling has extended the validity of this constitutional provision i.e. Article 5 
(4) to include all the treaties which were signed before the entry in force of the Constitution if they fulfil 
the requirements of Article 5 (4).22

Interpretation of Article 85 (3) 3 and Article 149 (1) and (4) in connection with Article 5 (4) makes ap-
parent that the 1991 Constitution of Bulgaria has situated treaties only second to the Constitution itself 
but above all the national legislation.23 Thus, the primacy of international law has complied with the re-
quirements of Article 2 of the UN Charter respecting the nation state sovereignty.24

                                          
21  C. Economides, The Elaboration of Model Clauses on the Relationship between International and Domestic Law, 

The European Commission for Democracy Through Law, Council of Europe, 1994, 91-113, 101-102; L. Erades, 
Interactions between International and Municipal Law , T.M.C. Asser Institute – The Hague, 1993; The French Le-
gal System: An Introduction, 1992, 45; See . ,

, , 1994, 32; . . ,
, . , .2, 1994, 3-25. 

22  Article 5 of the Bulgarian 1991 constitution provides: 
(1) The Constitution is the supreme law, and no other law may contradict it.  
(2) The provisions of the Constitution shall have direct applicability.  
(3) No one may be sentenced for any action or inaction that was not legally provided for a crime when it was commit-

ted.
(4) International treaties, constitutionally ratified, promulgated, and having come into force as for the Republic of Bul-

garia, shall be a part of the domestic law of the country. They shall take precedence over any conflicting legal rules 
under the domestic legislation.  

(5) All the normative acts shall be promulgated. They shall come into force three days after their promulgation, unless 
other period of time shall be stipulated therein.  

 The Constitutonal court ruled that the legal effect of treaties signed and ratified before 1991 Constitution entered in 
force is determined by the regime that was in effect at that time and especially according to the requirement for their 
publication. The treaties are part of the Bulgarian legal system if they are published or if there was no requirement to 
be published. If they are not published they do not have primacy to the contravening provisions of the national legis-
lation. They might acquire the superseding effect over the contravening norms of Bulgarian legislation from the 
moment of their official publication. See 7  1992 . . . 6 1992, . 56  1992 
.

23  Article 85 (3) stipulates that the signing of international treaties that require constitutional amendments must be pre-
ceded by the passage of such amendments. Under Article 149 (1), 4 The Constitutional Court rules on the consis-
tency between the international treaties signed by the Republic of Bulgaria and the Constitution, prior to their ratifi-
cation, as well as on the consistency between the laws and the universally accepted standards of international law 
and the international treaties to which Bulgaria is a signatory; The Constitution and the Participation of Bulgaria in 
international agreements, edited by E. Konstantinov, Sofia, 1993; G. Tisheva, I. Muleshkova, Relations between the 
domestic legislation of the Republic of Bulgaria and the international human rights standards, the Human Rights 
magazine, Issue No. 1, 1997, 4-9.  

24  The supranational, direct, immediate and horizontal effect of EU law is provided by the proposed EU clause in the 
constitution providing for transfer of sovereign powers to the EU and its institutions.  
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The process of implementing a treaty is different from interaction between the EU legal order and EU 
member states’ legal systems. Due to the transfer of sovereignty, provisions of EU law prevail over the 
national constitutional norms and have legal binding effect after the EU member states have been noti-
fied. That is why implementing of the international treaties bears no similarity to the obligation to com-
ply with acquis communautaire in adapting the national constitutions and approximation of legislation 
in order to provide supranational, direct, immediate and horizontal effect of primary and institutional 
EU law.25

Bulgaria’s Constitution of 1991 incorporates both functional and institutional guarantees for maintain-
ing its supremacy. The democratic principles of popular sovereignty, separation of powers, political plu-
ralism and the rule of law are designed to assure constitutional supremacy in the functioning of the con-
stitutional government.  
The specialized, concentrated, abstract and posterior review by the Constitutional Court is a constitu-
tional guarantee for the supremacy of the Constitution. 
The issue of the status of the international instruments on human rights has been extensively treated by 
the Venice commission of Democracy through law of the Council of Europe.26

Multilevel constitutionalism affects constitutional courts and he functions they perform in many ways. 
Here I will limit myself on the functional performance and interaction between the constitutional courts 
and their functions. 
Supranational courts do not form another tier or instance in the system of courts neither they constitute 
another level of constitutional courts, though there are issues in their jurisdiction that are common to the 
national constitutional courts. 
European Court of HR and ECJ have brought structural and functional changes in the performance of 
national courts and even more substantially to the constitutional courts27

No doubt the primary and most important effect of the supranational European courts were strengthen-
ing of community legal order and securing Europe as a legal space where human rights in the ECHR 
and political interaction in the Council of Europe form the current shape of regional cooperation be-
tween the nation states and their peoples in Europe.  
However, the main effect on judicial protection of rights and on the functions of the constitutional courts 
should be traced in the direction that the supranational courts directly interact with national courts, on 
one side, and with the constitutional courts, on the other. Two trends might be observed in constitutional 
review in Europe within the relationship of European supranational and national courts, after the juris-
prudence of ECJ and European Court HR has empowered the ordinary courts and judges in a way that 
they might undermine the role of the Constitutional courts to review national legislation. On one side ju-
risprudence of the supranational European courts has centralized the system of review of legislation 
within their own jurisdiction and interpretation of EU law and ECHR. On the other, especially after 
Simmental revolution the system of judicial review in the nation states in Europe that have opted for 
centralized concentrated posterior and abstract review by specialized constitutional courts has been to 
some extent decentralized by introducing judicial review of legislation by the national ordinary courts 
for compliance to EU law or ECHR in concrete incidental manner in concrete cases with the decisions 
validity inter partes. 

                                          
25  These undoubted characteristics of the European law are formulated by the Court as early as the beginning of the 

60s, N.V. Algemeine Transport – en Expeditie Onderneming van Gend & Loos, v. Netherlands Fiscal Administra-
tion; Case 26/62; Costa v. ENEL; Case 6/ 64. See in a detail E. Stein, Lawyers, Judges and the Making of a Trans-
national Constitution, American Journal of International Law, vol.75, January 1975, N 1, 1-27; P. Pescatore, The 
Doctrine of Direct Effect, European Law Review, 8, 1983, 155-157 ; J. Weiler, The Community System: the Dual 
Character of Supranationalism, Yearbook of European Law 1, 1981; A. Easson, Legal Approaches to European In-
tegration in Constitutional Law of the European Union, F. Snyder, EUI , Florence, 1994-1995.  

26  See The Status of International Treaties on Human Rights, Collection Science and Technique of Democracy, N 42, 
Council of Europe Publishing, Strasbourg, 2006. 

27  For extensive treatment see V. F. Comella, Constitutional Courts and Democratic Values, Yale Univ. Press, Lon-
don, 2006, 123-128. 



62

,
,

,

Key words
Request for

a Preliminary Ruling, ECJ, 
TFEU, Civil

Procedure Code

 Assoc. Prof. Margarita Zlatareva, Ph. D.

The Requests for
a Preliminary Ruling –

a Form of Decentralised Review 
for EU Law Observance 

by the National State

Assoc. Prof. Margarita 
Zlatareva, Ph. D. 
Member of the Law 

Department of New Bul-
garian University 

e-mail: mzlatareva@nbu.bg 
Associate professor 

of Civil Procedural Law at 
the Law Department of 

NBU
Areas of specializa-

tion: arbitration, civil pro-
cedure. 

Author of many pub-
lications in professional pe-

riodicals in Bulgaria  
and abroad.  

Former Member of 
the Constitutional courf of 
the Republic of Bulgaria. 

The article deals with the issue that the requests for a pre-
liminary ruling are not allied by the application of the par-
ties to the particular case. The comnclusion is made that the 
judge disposes of its autonoumous discretion whether and 
on what questions to make the request for a preliminary rul-
ing to the European Court of Justice.  
The requests for a preliminary ruling are viewed as an op-
tion for the jurisdiction whose judgments may be appealed 
and as an obligation for jurisdictions of last resort.  
It is agreed that the requests for a preliminary ruling consti-
tute one of the forms for decentralised review of the national 
jurisdictions for EU law observance by the national state. 
Conclusions based on the ECJ case-law are drawn.  
The consequences of the ECJ judgment on requests for a 
preliminary ruling in particular cases are considered based 
on examples from Bulgarian case-law. The differences be-
tween article 267 TFEU and the national legislation under 
Chapter 59 of the Civil Procedure Code are revealed. 



63

. -

 – 

,
 ( ) -

,
, -

.  – , -
, -

, , -
:

, ,
-

,

.  – 
267 ,

.

1. 
1.1. 

-
,

-
 –  1.12.1965 .  Schwarze/Einfuhr-und 

Vorratsstelle für Getreide und Futtermittel, 16/65, Rec. 1965, . 1081.1
-

 –  267  (  234 ).

                                          
1 . , 2 ., . 2009 .



2014 .     „ ”

64

, -
.2
, ,

 2005/ -143/01 .
,

.
,

,
.

1.2. -
:

) 3,
) / , , -

.
, , . , , -

.
) , , , -

 „ “. 

267,  1 . 628 -
,

4.
, -

, -
. -8/74, Pistre -

 ( ) -
, ,

.
,

, -
. , -

- , -
,

                                          
2 ,

.  „ -
, ” – -

 21.3.1972, S.A.I.L., 82/71, Rec. 1972, . 119.  
3 :

, , ,
, , -

V .
4 -

.



. -     2014 .

65

 (  Kofisa Italia, -1/99,
,

,
).

,
,

 (  12 
 1974 .  Haaga,  32/74).

,
,  (

 Frecassetti,  113/75). 

,
.

2. 
 267,  1, 2  3 

, . 629 -
.

,
-

, -
 –  267 .

,
, -
.

2.1. ,
 – . 629, . 1 . ,

.
2.1.1. 

, -

(  36  71/80  72/83; C 348/89 Mecanarte Metalurgica 
da Lagoa/Alfandega do Porto, Rec. 1991, . -3277). 

, ,
 ( -338/85 Pardini; C-159/90, The Society for the Protection of Unborn children 

Ireland). ,
-

 – -159/90 Grogan Rec. 1991, . -4685. 

, , -
.



2014 .     „ ”

66

2.2. , , -
. -

,
,  – -

 9.12.1965 .  Hessische Knappschaft/Singer et Fils, 44/65, Rec. 1965, .
1191.  

-
. , ,

,
, .

-
,

,  –  Petrbroeck, -312/93  van Schijndel, 
- 430/93.  

-
, -

, . -
, -

 (Simenthal -70/77).

. -
, -

. ,
-

 – ,
 ( , ).

5. ,
-

, -
.

. -
, -

,
. . 267 , -

;
, ,

( .  44/65). 

,

                                          
5 , . , .2008, . 150 



. -     2014 .

67

, .

, -
.

2.2.1. 
. 629, 

. 2, .2 , , , -
.

. -

-
. , , -

, ; -
,

, -
- .

- .
2.3. 

, , -
 – . 631, . 1 6.

, -  – . 274, . 1, .1 
. (

, .)  
, -

.
, -

-
.

, -
, ,

-  –  16.1.1974 .
Rheinmühlen Düsseldorf, 166/73, Rec. 1974, . 33. 

, -
. -

, ,
.

.
, - -

                                          
6 . 23  ( )

. 631, . 1, .1 ; . . , -
, .



2014 .     „ ”

68

. -
,  267, -

 2 . , -

„ ” , 7.
2.4. ,

. .
, -

,  . . .
,

 – .  5.10.1988, Alsatel/Novasam, 247/86, Rec. 1988, . 5987.  
, -

, ,
, .

.

3. 

 267,  2  267,  3 
,  „ ”  „ ” -

. , -
, -

, ,
.

 (  267 ) -
,

, . -
- , -

,  267,  1 
. 628 -

, ,
. - -

,  ( -
).  

3.1. . 629, . 2, . 1 -
, ,

                                          
7 , ,

 – .
,  16.12.2008, Cartesio, C-210/06, 

.



. -     2014 .

69

.
, , -

-
, ,

. -  (2.2.) -
 267,  1 , . . 628 

, , -
. ,

.
, , -

 267,  2  267, -
 3 , -

, ,

8. ( ).
3.2. , , -

,
-

,
 – . 629, . 3 .

 267,  3 -
, -

 ( . . 280, . 2 ), -
.

, -
-
-

, .
, , . .

.
3.2.1. -

 „ ”, doctrine de l acte 
clair  acte clair, „ ”, -

, . ( . 629, . 3, . 2 
, -

, .)
 1982 . – -

 6.10.1982  CILFIT, 283/81 Rec. 1982, . 3415 -
,

                                          
8 .  6.12.2005 .  ABNA ., C-453/03, C-11/04, C-12/04  C-

194/04, Rec. 2005, . -10423. 



2014 .     „ ”

70

, -
,

.
-

, -
: ) , -

, -
; ) -

; )
, ; )

, -
, ;

)
.

.
3.2.2. 

.
 1357  30.12.2010 . . 1599/2010 V . .

 ( ) 2201/2003 
-

 2004/38/ . 18 ,
. , -

-
,

.
.

. .  286/2007 . -

, -
,

 88/357 , -
, , -

, -
. , -

-
 – , -

9.
, -

; ,

                                          
9 ., -

 (2007 – 2008), .2009, .167.



. -     2014 .

71

 – . 177 , .  267 
-
-

. -

,
 –  26.2.1980  Vriend, 

94/79, Rec. 1980, . 327. 
, -

.
3.2.3. 

, -
.

- -
,

. 280 . -
, , -

,
, . ( -

-
, -

-
10).

4. 
4.1  „ “ -

,
. . 629, . 4 , -

,
. ,

.
, ,

, -
 – -

.
 22.10.1987 .  Foto-Frost, 314/85, R .1987, . 4199 
, , -

, ,
, , ,

                                          
10 ., . . .166



2014 .     „ ”

72

. , -
, .

. 629, . 4 
267,  3 , -

. , , -

.
 CILFIT, 283/81 Rec. 1982, . 3415, -

-

, .

 267,  3 ,
. 629, . 3 ,
.

, , -
.

. 629, . 4 -
.

4.2. ,
 – V „ , , , -

” , -
,

 – . 629, . 5 11.

5. 
5.1. , ,

-
. ,

, . . -
 –  15.7.1964  Costa, 6/64, Rec. 1964, . 1141, . 1. 

.
 / . 20-24/ -

.

                                          
11 , 11,

V V (  V) 
„ , ” . .
629, . 5 -

. ,
, , -

.



. -     2014 .

73

, , -
, -

, -
.

630, . 1 .
,
-

, ,  – 
16.7.1992  Meilicke, C-83/91, Rec. 1992, . -4871. 

.
, , -

 –  16.7.1992 .  Lorenco Dias, C-343/90, 
Rec. 1992, . -4673, .17  19. 

5.2. ,

, , -
-

. , -
, -

,
.

,
,

.
,

.

-
. ,

„ -
-

“12.
, , -

, -
. -

-
.

                                          
12 , . , .2012, .371. 



2014 .     „ ”

74

5.3. -
, -

, .
,

-
.

.
, ,

, . 632 
,

. ( , -
,

.)
,

.
, ,

,
 – -

.
.

5.4. -
,

- .
5.4.1. ,

 30.10.2009 . . 5  89/104/
 21.12.1988 .

. (  2008/95 
 22.10.2008 . ,

, ). 
. 76 

,
. -

 4094/93  – . 5 
. 7  207/2009 .

 1  15.6.2009 . . . 1/2008 .
, ,

, ,
, .

-449/09, -
 20.10.2010 . . 104.3, -



. -     2014 .

75

, -
13. .

-
.

5.4.2.  20.10.2010 -
449/09 ,

: 1.„ . 1 
1/15.6.2009 . . .  1/2008 . ,  „ -

, -
,

. 73, . 1 . 13, . 2, . 3 
.” 2. . 15, . 1 

. . 73/2006 .,  1.1.2007 . – -
/ , -

, -
/ ?

. . 1  11.5.2012 . . .1/2012 . ,
. 5 

89/104/ . 73 . 13  1/15.6.2009 . . .  1/08 .
-

.
,

. 1 1/15.6.2009 . . .  1/08 . -
,

. 1  1/15.6.2009 . . .  1/2008 . .
,

, ,  „ “ . .1/15.6.2009 . ,
 „ “  „ “.

,
. 15, . 1 

.
, ,

, ,
. .1  2009 . , 

, .
 – -

                                          
13 -

: ,
, , ,
,

. .



2014 .     „ ”

76

/
. 15, . 1 . . 73/2006 .

 „ “
. 15, . 1 ,
. . 1/2012 . ,

,
-

14.
, -

15.
5.5. 

, -
. .

 23.6.2009 . .  2313/2009 .
2000/78/

 27.11.2000 . -
 §11 

.

. . 325 .3 . §11 
. ,  §11 -

. 6  2000/78/  ( -
), ,

,  65 . -
, -

 „ ”.
-250/09 -268/09. -

.
 18.11.2010 . ,

2000/78/ ,
,  68 

 65 -
,

, ,
- -

-
.

. 344, . 1, .1

                                          
14 , . . , .2012 . . 1438.
15 -  „ ”, 

. 55 - , . , .2007, . 86. 



. -     2014 .

77

, -
.

6. 
: -

, , -
,

 – , -
.

.
6.1. , -

-
 –  5.3.1986 .  Wünsche, 69/85, Rec. 1986, 

. 947. , ,
, -

, .
.

6.2. 
.  2.2.1988 .  Barra, 309/85, Rec. 1988, . 355 -
, , -

, , -
. . . -

, -

. -
,

.
,

, -
-

 –  3.2.1977  Benedetti, 
52/76, Rec. 1977, . 163.  

,
-

. -
,

. ,
, .



78

, -
, , , -

Key words
UN, Human Rights,

Commission, Council, High 
Commissioner

 Assoc. Prof. Katerina Yocheva, Ph. D.

UN Human Rights 
Observance System

Assoc. Prof. Katerina 
Yocheva, Ph. D. 

Member of the Law 
Department of New Bul-

garian University, e-mail: 
kyocheva@nbu.bg 

Associate Professor 
and Lecturer 

of Public International Law 
and EU Law 

Areas of specializa-
tion: public international 

law, EU law, international 
trade law, comparative law, 
international relations, legal 

linguistics. 
Author of a mono-

graph and articles in pro-
fessional periodicals in  

Bulgaria and 
abroad.  

The article makes a review of the status of the main cate-
gories of bodies of the United Nations system with regard 
to human rights.  
Under particular consideration are the UN Commission 
on human rights, its successor the Council on Human 
rights as well as the Office of the High Commissioner for 
human rights. 



79

. -

„[ ]
“

- 1

 „ “ -
 ( ), ,

-
.  1948 . -

. -

.
 1948 .

, .

,
. . .

 1945 . ,
.

:
, , -

, , -
,

                                          
1 , 2014 ., . 17 

: http://www.un.org/en/ga/search/view_doc.asp?symbol=A/69/1 



2014 .     „ ”

80

,
, . . , , -

- ,
2,

,
, -

,

3.

 ( ,
) ,

. , -
, , -

, -
.

.

-
, .

, , -

                                          
2  (Commission on the Status of Women (CSW) -

, -
.  2010 .  UN 

Women .
3 . :

http://www.ohchr.org/EN/HRBodies/Pages/HumanRightsBodies.aspx. 
, ,

: -
 (Human Rights Committee (CCPR), ,

 (Committee on Economic, Social and Cultural Rights (CESCR), -
 (Committee on the Elimination of Racial 

Discrimination (CERD), 
 (Committee on the Elimination of Discrimination against Women (CEDAW), -

 (Committee against Torture (CAT), 
 (Subcommittee on Prevention of Torture (SPT), -

 (Committee on the Rights of the Child (CRC), 
(Committee on Migrant Workers (CMW), 
(Committee on the Rights of Persons with Disabilities (CRPD), -

 (Committee on Enforced Disappearances (CED). 



    2014 .

81

-
.

,
. ,

, ,
, , -

, .
 2014 .

, ,
4.

 – 
/ -

. .

/
 1946 . -

,
.  27 

2006 .  53 , -

.
, .

. -
 – 

,  15  2006 .
 A/RES/60/251. 

, -
, , .

-
 ( -  „ “5)

,
.

                                          
4 . . 18 , 2014 .,

. 17  http://www.un.org/en/ga/search/view_doc.asp?symbol=A/69/1 
5 . :

http://www2.ohchr.org/english/bodies/chr/index.htm 



2014 .     „ ”

82

 1966, 
.

1967 . -
 1235 -

,
„ “

, . -
 1235 :

, -

, .
 (

) , -
, .

. .  (
 „ “)

 ( . . „ “). ,
, -

,
-

.
1970 .  1503, 

-
-

.  „ -
“

, . -
 – -

 ad hoc, -
. :

, ,
,

,
,

. , -
,

,
,

70-  80- .

.
90- .  2006 . -



    2014 .

83

,
.

 ( -  „ “) -
 47 , ,

.
-

 10 .
. ,

-
, :

13 ,
13 ,
6 ,
8
7 6.

.
 18  2008 . -

 („Institution-building package“), ,
. - :

-
 (Universal Periodic Review). 

, . .  50 
.

. -
, , ,

,
. -

 2015 .7,  2.2.2015 .
.

 (Special Procedures), -
 „ “, „ “  „ -

“, 

                                          
6 . :

http://www.ohchr.org/EN/HRBodies/HRC/Pages/CurrentMembers.aspx 
7 .  2012–2016 . :

http://www.ohchr.org/EN/HRBodies/UPR/Pages/UPRMain.aspx 



2014 .     „ ”

84

-
.

 (Advisory Committee) 
.

.  18 ,
. -

 (5 ; 5 ; 2 ; 3 
 3 ). -

. -
.

. -
 1 , 8.

, : -
, -

, ,
.

 (Complaint Procedure), 
 1503 , -

- . , -
, ,

- . -
, .

. , .
-

, :

.
,

.
, -

.

,
 ( ), -

,  – .
 2009 ., , ,

.
-

, ,
, -
.

                                          
8 . :

http://www.ohchr.org/EN/HRBodies/HRC/AdvisoryCommittee/Pages/AboutAC.aspx 



    2014 .

85

,  23- -
-

,  Boko Haram9.

-
 1993 .  25  1993 .  171 

,

.

.  48/141  20 
1993 . :

, -
,

 ( -
) -

,
-

.

 4 ,
.

.  ( )
-

,
.

 5  1994 .
 José Ayala-Lasso ,

 1994-1997 .
 Zeid Ra’ad Al Hussein. 

 1 -
 2014 .  16  2014 . -

.
, , -

.

                                          
9 . :

http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=15790&LangID=E 



86

, ,
, ,

,
,
.

Key words
Exclusive Right, 

Emergence, Exceptions, 
Lapsed Right, Absolute

Nature, Infringement, 
Protection.

 Assoc. Prof. Veselina Maneva, Ph. D. 

Limits of Action 
of the Exclusive Right 

Assoc. Prof. Veselina 
Maneva, Ph. D. 

Member of 
the Law Department of 

New Bulgarian University, 
e-mail: 

veselinamaneva@mail.bg 
Associate Professor 

of intellectual property law, 
copyright law and 

trade marks law 
Areas of specializa-

tion: intellectual property 
law, copyright law and 

trade marks law 
Author of 

a monograph and articles in 
professional periodicals in 

Bulgaria and abroad  

This article clarifies the legal nature and content of the 
exclusive right; the reasons for the emergence and lapse 
of right. 
Discussed are ways of exercising the right: in person, by 
contract and by the heirs. 
Questions are placed on the absolute nature of the exclu-
sive right provided by the law cases of exceptions in its 
use.
Under discussion are the means of protection of the exclu-
sive right in Bulgarian legislation and provisional proce-
dures.



87

. -

 ( ) -
, -

, , . -
. , ,

 ( )  – ,
 – , .

-
,

.
-

. , -
, , ,

, .1
, , -

. -
-

,  „ -
”, . -

 ( , , , -
, , , -

) -
, -

 – ,
.  – -

                                          
1 Peter S. Menell. Intellectual Property: General Theories, in 2 Encyclopedia of Law and Eco-

nomics 129, 149. Boudewijn Bouckaert&Gerrit De Geest eds., 2000, 131–133 p. 



2014 .     „ ”

88

, . . ,
, , -

.

:
, ,

, .  erga omnes. -
:

 (
)  (

). ,
, , -

,
.

 – . -
 – ,

. -
, 2.

-
, , ,

.
, , , -

, -
 ( . , -

.), , ,
.

, ,
, . 19 -

 ( )3.  “ , -
-

” :  – -
-

, -
 – -

, .
, , sui 

generis.4  1921 -
 „ ”,  „ -

                                          
2 .: , ., , , I ., . „  – ”, 2002, 172–173 .
3 , , . 27  2.4.1993 ., -

 1.6.1993 .
4 . Mathély, P. . ., . 323. 



. -     2014 .

89

”. -
, -

, -
5.
, . -

, ,
,

. -
, -

, 6.
,

 ( )
7: . 10 ,

. - , . 13, . 1 -
, , -

,
.

. 10 ,
-

, . 19 , :
,

, -
.

 ( )8

, , -

. , -
, : - , - -

,
,

.
 ( . 36). 

-
. ,

, ,

                                          
5 , . , . 209 .
6 . , . . ., 1988, . 152. 
7 , , . 81  14.9.1999 .; -

, , . 81  14.9.1999 .,  15.12.1999 .
8 , , . 56  29.6.1993 .,

1.8.1993 .



2014 .     „ ”

90

.
.

,
, . , -

, , -
. -

 – , -
.

, ,
. , -

, -
. , , -

, ,
, - -

, -
9. , -

,
. . ,

-
(  20 ,  – 10,  – 10, 

,  – 25 ,
,  70, 

 – 50 ).
, -

, . -
,

 70 . , , -
,

.

.
. 26 .  20 

, .
, . 1, . 2 -

, . -
,

.
, . 2, 

, -

                                          
9 ,

 1886 .
1389  29.6.1974 . ( , . 53  1974 .).



. -     2014 .

91

. , , ,
 6 ,

. ,
, . .  – ex nunc. 

, -
, .

. 3: ; -
;

, ; -
, . -

–  tunc ,
.

.
,

,
: , -

. . – , , . -
. -

 ( .25  26 ).
, -

, .
,

.
. -

, . -
, -

. ,
,

. -
, -

. -
, ,

, -
. -

-
. , ,

, , - , - .
.

,
.

 4 ,  3 
-

, . 32 . -
 – 

. -



2014 .     „ ”

92

10, . 5, . 2, ,  “ – -
, -

, ,
, ”.  

,
, ,

.
.

. , , ,
,

.
.  – 

. -
. 63 , , -

,
, .

, ,
. . 32, . 1 -

: „
”,

. , -
,

, , , -
11. ,

-
. 16  17 . , ,

, , -
,  – -

.
, ,

, , -
: . , , -

, ,
.

. . 13, . 1 , . 16, . 1 
. 11, . 4 -

                                          
10  /  /  20.3.1883 .

 14.7.1967 .
4  8.1.1970 . – , . 5  16. 1.1970 .

11 , . , . , ., 2013, . 27. 



. -     2014 .

93

12, , -
, .

, ,
 (

). , . 4 ter 
13 „ -

”. . 2
, -

. : -
, ,

,
. -

: ,
 ( . 27, . 2 

),
.

- , .
-

, , ,
, ,

.
, -

, , -
, . -

, -
. ,

. .
,

, , -
. ,

, , , -
, -

. , .
. :

,
-

                                          
12 , , . 81  14.9.1999 .,

15.12.1999 .
13  20.3.1883 ., -

4  1970 . .



2014 .     „ ”

94

, . :
, . 20 

. 20 . -

, .
: -

, -
,

.
, . . 24 

,  15 . . „ -
” , -
,  ( -
, -

, , -
.). , . .

„ ”,  ( . 23 ): -
, -

, . -
,
 – .

 „ ” , -
,

.
, .

, ,
, , , -

, .
, -

,
, ,

.  (
) -

,
, .

-
, ,

. -
, ,

.
, -

. -
,  (

-



. -     2014 .

95

,
) -

. . 28 , . 76 , . 57 , . 34 
, . 94-95 : 1.

; 2. -
; 3. .

,  – .
, -

.
,

 – , . -

, . . 210, . 1 , -
, -

.
, -

, , , ,
, -

 ( )  ( ) -
, , .

, , . 229, .1, . 7 ,
. . 64, . 2 

: „

,
.” -

.
-

 172 , 172 , 173  174 : -
. -

, - -
 ( , -

) . , ,
, - , .

. -
, -

,
.

, ,
,

. -
.



96

, ,
,

, ,
, ,

Key words
Administrative

authority, Affiliation,
Bulgarian Citizens, Bulgarian

National Army, Decisions,
High Supreme Court,
Intelligence Services,

State Security

 Assoc. Prof. Rayna Nikolova, Ph. D. 

The Terms of Reference|
of the Commission for Disclosure 

of Documents and for Announcement 
of Affiliation of Bulgarian Citizens 

to the State Security 
and the Intelligence Services 

of the Bulgarian National Army 

Assoc. Prof. Rayna 
Nikolova, Ph. D. 
Member of the Law 

Department of New Bul-
garian University, 

e-mail: 
rnikolova@nbu.bg. 
Associate professor 

of Administrative Law 
Areas of specializa-

tion: administrative law, 
media law, comparative 

law. 
Author of mono-

graphs and articles in pro-
fessional periodicals in  

Bulgaria and abroad.  
Former Member of 

the Council for Electronic 
Media of the Republic of 

Bulgaria. 

The article examines the terms of reference of the Commis-
sion for Disclosure of Documents and for Announcement 
of Affiliation of Bulgarian Citizens to the State Security 
and Intelligence Services of the Bulgarian National Army 
resulting from the controversial rulings of the Supreme 
Administrative Court concerning the issue of the adminis-
trative authority’ competence.
The research denies the Commission’s powers to make pre-
liminary analysis and assessment of the documents in case 
the authority announces the names of Bulgarian citizens, 
who have occupied or are occupying public positions or 
have performed or are occupying public activity, for whom 
an affiliation to the State Security and Intelligence Services 
of the Bulgarian National Army.



97

. -

 2/2014 .
: „

. 1 -
,

/
. 25 
. 1?” 

.

I.
-

. -

-
 ( -  „ ”) 

. ,
 2014 .,

:



2014 .     „ ”

98

1.  12651  2.10.2013 . . .  11727/2012 ., III -

: „
-

. -
. 25, . 3 , -

.”
2.  12757  3.10.2013 . . .  12031/2012 ., III -

 „ , . . -
. 3 . 1 . -

, , -
,

.
-

 ( ) -

. , -
, -

. 1 . . 4 
. 3 

. 1, . 25. -

,
. -

,
,

, -
.”

3.  13277  14.10.2013 . . .  11561/2012 ., III -

, :
; -

; ;
, ,

;
;  (

),
, , . -

-
 „ , -



. -     2014 .

99

.

.
. 25, . 3 

, -
, .”

4.  13503  16.10.2013 . . .  13264/2012 ., III -

-
, , ,

, ,
„ “ . -

: „
,

. 1 -
,

,
,

-
, ,

. 1 , -
, . -

, -
,

. -
,

. 16 , -
,  – ,

, .”
5.  13705  21.10.2013 . . .  12389/2012 ., III -

,  „

, . .,
. .

25, . 1, . 3 
, ,

”.
6.  14033  28.10.2013 . . .  13678/2011 ., III -

„
,

-



2014 .     „ ”

100

. . 25 ,
, .

-
-

 ( ), -
. .

25, . 3 . 1 -
,

. 25 ,
, . -

. 25, . 3 
,

 ( )
. -

.
. 25, 

. 3 , -
,
.”

7.  15367  20.11.2013 . . .  15229/2012 ., III -

„
,

-
”. : „ -

. 25 , ,
. -

”.
8.  274  10.1.2014 . . .  14740/2012 ., III 

„ . 9, . 1 -
, , , , -

. 1, . 2 .
, -

,
. 1. 

, -
, -

, . -
,

.



. -     2014 .

101

, -
-

. , -

,
– , ,

,
, , ,

,  (
 4  26  2012 . . .  14/2011 . , -

 –  3900  11.11.1974 .

I-20/20.1.1978 .), -
, , ,

, .
. 1 

,
, ,

.”
9.  725  21.1.2014 . . .  223/2013 ., III 

- ,  „
, , -

.

 – -
, , ,

,
, ,

, , -
-

, , , , .
. 1 

,
, -

, . -
. 25 

, -
. 1 . ,

, , -
,

.” 



2014 .     „ ”

102

II.
1. . 9, . 1 

. 9 . :
1. , , , ,

. 1;
2. , -

,
. 1;

3. ,
. 3, . 2 ,

. 1; 
4. , ,

,
;

5.
. 1;

6. . 1 
;

7. . 3  4; 
8. .

-
- , -

, .
, , ,

, -
. 1.

 „ ” ,
:

„1. .
; . .

2. . -
. . . , . -

.“ 
-

 9.9.1944 – 
16.7.1991 .1, , -

 „ “. 
 „ “

.

                                          
1 . 1, . 1 .



. -     2014 .

103

.9, .1 „ ”
,

. : „1. .
. .”. 

, -
- -

.
. 9, . 1 „ “ -

: „ , . , .; / .
; . . “.  

 ( , -
, , ,

,
, , -

 „ “, 
) -

 ( . 16 – . 21 ). ,
-

, . -
.
. 9, . 1  „ -

“ :
„ ; “. 
„ “ , :

„1. . ,
.

2. . . .
.
3. , , . . -

“. 
,

 „ ” . 9, . 1. 
„ “ .

9, . 1 : „ , ”
„ “ („1. . 2. -

. 3. ; “)  „ -
“ („ , -

“). - -
. -



2014 .     „ ”

104

, -
. , ,

, .
,

. 9, . 1 ,
 „ “.

. 9, . 1 -
. 9, . 2 -

.
. 9, . 1  „ ,

. 1“.
 „ “,  – 

.
, -

,
. -

.
. 9, . 2 ,

, -
,

. 1. , .

-
.

„ ”. . 9, . 2  „
,

,
. 1, . 1”.  

 – -
.
2. . 9, . 1 . 10 

. 9 ,
. 1 ,

. 9. 
, -

, -
 ( . . 9, . 6 ), -

. . -
. 1 . 2 -

 – , .
, . 9, . 1 , -

, ,



. -     2014 .

105

, ,
,

. 9, . 2 – ,
, - .

, -
,

 „ ”,  „ -
, , , -

, , -
,

” ( . 11, . 1 ),
„ ,

-
” ( . 4, . 1 ).

-
-

- , - -
, . -

. 9, . 1 . 10. 
- , -

, .
- , -

, , ,
, -

, -
. .

. 146 -
,

. 9, . 2. 
. 9, . 1, ,

,  2014 .2

-
,  „ -
”,

 2014 .  „ ”
, , -

- ,
!  1979 .?  1970 .? ?

                                          
2 274  10.1.2014 . . . 14740/2012 ., III -

725  21.1.2014 . . . 223/2013 ., III .



2014 .     „ ”

106

,
, .

. . -
.

-
- -

-

.
, ,

,
, -

.
- -

 725  21.1.2014 . . .  223/2013 ., III 
,  „ -

, , -
,

, , ,
,  ...”.  

, -
 „ ”, -

,
,  „ -

. 4 . 6 
”,  9.9.1944 – 16.7.1991 

. -
. -

.

III.

-
, , , -

. , ,
-

. -
 „ “ – -
, .

. , -
, -

-



. -     2014 .

107

.
.

-
 „

.
, ,

 ( . 21, . 2 ).

, -
, -

“3.
 ( )

, -  ( .
. 10). -

.
 8 

11.10.2013 ., . 91  18.10.2013 .
 – .26, . 3 

. 59, . 2, . 3  ( ). -
-
-

 2013 ., 
 (

 „ “)
.

,
,  „ -

,
, -

. 1“ ( . 9, . 2 ) -

.
,  „

. 1 ,  – -
, , -

, -
. -

, -

                                          
3 4  26.3.2012 . . .

14  2011 ., . . 28  6.4.2012 .



2014 .     „ ”

108

 – ,
, “4.

, ,
. -

-
, -

.
, ,

.
 „ ”

. -
,  „ -

”,  „ ,
, ,

,
, ,

,  ...”.  „ -
”, -

. ,
.

IV. ,
„ ” ,

, /  (
http://privacy.gateway.bg/htmls/page.php?category=125  No. R (2000) 7 

-
).
1.

 ( ) ,

, ,
,

.
 ( ) ,
, -

,
, ,

.

                                          
4 13705  21.10.2013 . . . 12389/2012 ., III .



. -     2014 .

109

2. , ,
, -

 – , ,  ( , -
).

.
 – 

.
, -

. -
 – ,

.
, -

, -
-

, -
, -

.
,

, . -
-

, .

.
-

: „ -
,

, .”5

-
,

. 32 . -
,

, , , -
, ,

, , -
, - , - -

, , .

V. 

 „ ”  „ ”
                                          
5 4  26.3.2012 . . .

14  2011 ., . . 28  6.4.2012 .



2014 .     „ ”

110

 1990 .
 – -

 „ ”  – ,
.  – -

.
„ ” -

 – 
. -

- ?
,

, .
 „ ”, -

 1975 . -
, -

?
?

„
,

6.
 25 ., 35 ., 45 .

VI.

, -
-

/ . 25 -
. 1, 

.
,

, , -
 „ ”.

 – -
, ?

. , -

                                          
6  22.10.2009 . . . 3975/2009 .  – , I 

, 19 , 7117  31.5.2010 . . .
15075/2009 . , III .



. -     2014 .

111

, ? ?
?

- ,
 „ ”  „ ”

. , -
,

-
, - .

,
, .

.
-

, -
-

. -
, .

-
,

-
.



112

-
,
,

,
, -

,

Key words
Social Security Legal

Relationship, Social Security
Authority, Unemployed

Person, Legal Notion, Social
Security, Legal Theory

 Assoc. Prof. Ivaylo Staykov, Ph. D. 

Social Security Legal Relationship 
Between the Social Security

Authority 
and the Unemployed Person – 

Nature and Particularities 

Assoc. Prof. Ivaylo 
Staykov, Ph. D. 

Member of the Law 
Department of New Bul-

garian University, 
e-mail: istai-
kov@nbu.bg 

Associate Professor 
of Labour and Social Insur-

ance Law at the Law  
Department of NBU 
Areas of specializa-

tion: labour law, social in-
surance law, anti-

discrimination law, com-
parative law, mediation. 

Author of mono-
graphs and articles in pro-

fessional periodicals in  
Bulgaria and abroad. 

The subject of scientific analysis are the issues regarding 
the legal notion and the nature of the social security legal 
relationship between the social security authority and the 
unemployed person as a special type of social security le-
gal relationship.  
Under analysis are its essential legal characteristics – its 
subject, contents, parties and object. Under analysis also 
are the facts from which emerges that social security legal 
relationship 
The thesis is supported that this constitutes a separate type 
of social security legal relationship and its place in the 
system of social security legal relationships is defined. 



113

. -

 –

.
1.

.

1. -
.

. -
,

.
-

- -
.

-
, -

.
„ ”

. - -
.

-
 ( )

                                          
1  ( ) , -

. , . . – : . , . . 20, 1925, 
. 442–456; : . – : . , , . 26, 1931, . 1–20; ,
. . . .:  „ ”

„ - ” , . 224–246. 



2014 .     „ ”

114

 ( ; -
; . ). -

-
.

-
 ( . 51, . 1  2 . )  ( . 52, . 1  2 

. ). - -
, -

, 2.
,
-

3.

. , .
, . .

4. ,
,

.  „ ”
, -

5.
                                          
2 . , . . 6. . .: , 2014, . 102–103. .

. .  – „ -
,

. ,
. -

,
, ”. -

, . . .: , 1997, . 75–76. 
3  „ ” -

. . . . , . . 6. .
. ., . 164. ,  „  „ -

” ,  „ -
”. -

” ( . ., . 102). 
4 . , . .

. .: , 2000, . 10; : . 4. . .: , 2012, . 52, 
290 . . 1 ; , . . . ., . 76; ,

. . 6. . . ., . 24 – „
, -

, . . ”.
5 -  – . -

. . , . . .: , 1979, . 91 
.; , . . 2. . .: , 2013, . 146–148; : -

. .: , 2012, . 80–82. 



. -     2015 .

115

2. -
-

, -
6. -

.

, -
7. ,

-
-

 ( )8.

                                          
6 , . . .:  „ -

”, 1957, . 668–675; , .
. – 

, 1971, 4; , . -
. – ,

1980, 6, . 35–41; , . . -
, 1990, . 39–68; , . . . ., . 72–99; :

. :  „ ”, 2007, . 336–341; 
, . . . .: -

, 2000, 135 .; : . . .: -
, 1999, . 31–32; . . ., . 288–321; , . -

. 6. . . ., . 94–103, 164–180, 467–470; , . -
. – :

. . V. .:  „ . . ”, 
2010, . 232–246; , . . .:

, 2012, . 79–89; , . -
. ,  „

,
”  100- .

, , 21  2014 .
.

7 , -
 12  2014 .

8

( ) . -
 – 

. 260–316 . -
, , -

,  ( ) . -
-

.



2014 .     „ ”

116

.

-
 – , ,

.
 ( ) -

9.
 ( ) -

10.
1.

-
 „ ”11. -

                                          
9 .

, . . . . 2. . .:  „7
”, 1990, . 537–544; : . .: ,

1998, . 81–202; , . . .: , 1992, . 436–445; 
, . – : , ., . , . , . , . -

, . . . .:  „ . ”,  „ .
” – , 1973, . 256–275; , . . . . .: 

 „ ”, 1985, . 71–168; , . .
, 1997, . 12–28, 43–75; , . . .: -

, 2001, . 141–148. 
10 -

. -

. , . . . 2. . . . . -
, :  „ ”, 1993, . 74–78; , . .

. , .:  „ ”, 1972, . 148–200; , . -
. . . . .: - , 1995, . 144–148; , . . 2. 

. .:  „ ”, 2001, . 125–128; , .
. 2. . .: - , 1994, . 29–31; , ., . . . -

. . .:  „ ”, 
1957, . 22–27; , . . . .:
„ . ”, 1989, . 54–57; , . . . ., .
50–144; , . . 2. . . ., . 146–160; :

. . ., . 80–83; , . . . ., .
167–176; , . . : , 1997, .
112–117; , . . 8. . .: , 2012, . 148–158; : -

. 6. . . ., . 94–95, 102–103; , . .
. .:  „ . . ”, 2010, . 139–141; : .

. ., . 288–293; , . . . ., . 72–76. 
11 , ,

 „ ”
. , .

. . .: -



. -     2015 .

117

.

,
 ( . 54 , . 2 . 54 , . 3 ), 

-
.

-
12. .

                                                                                                          
, 1946, . 224–235; : . 2. . .:

, 1948, . 165–176, 178–180; 
. .: , 1964, . 280–287; , . -

. . , 1967, . 60–62; , . -
. .: , 1995, . 11–68, 117–160; : -

 „ ”. – , 1993, 5; -
. – , 1993, 

6, . 43–54;  „ ” . – 
, 1998, 3, . 76–89; .
. .: , 1997, . 67–77; .

. 2. . .: , 1998, . 92–118; . . ., 
. 202–208, 362–377; , . -

. – , 1998, 2, . 8–17; 3, . 23–33; :
. . ., . 126–129, 158–162; , . -

. – , 1991, 1, . 12–22; :
. – : . -

. .:  „ ”, 1998, . 727–751; . 6. . .
., . 208–216, 274–279. 

12 -
 – -

. , . 161 
1951 . ( .)  1957 . ( ., . 92  1957 .), 57  5 -

 1989 . -
 ( . , . 96  1989 . – .), 110  1991 . -

 ( . , . 49  1991 . – .) -
 ( )  1997 . ( .

, . 120  1997 . – .), 

, . -
, -

 (  – . 77 
,  ( ) – . 73, . 5 
,  – . 91 ); -

 ( . 45 , . 3  ( .) . 6 -
 ( .);

 ( . 2, . 5 . 13, . 2, . 5 
 1998 . ( .). . -

, . . . ., . 158–162, 179; , .



2014 .     „ ”

118

. -
,  ( .

. 54 , . 1-4 ),
13.

2. -
.

2.1.  ( ) -

 ( ).

, . .
. ,

. -
,  „ ,

 ( .)” –  7161-03- V . . .
4959  2003 . -

, 14,
( . 33, . 2, . ), ,

                                                                                                          
. . ., . 43–53; 

: . . ., . 77; -
. . ., . 19–28, 101–118; .

. .: , 1999, . 92–94; . -
. .: , 1998, . 66–68; , . .

. ., . 21–29; : -
. . ., . 727–751; . 2. ., .: , 2001, 

. 220, 287–298. 
 ( ) -

 ( ) . ,

, . -
.

, , -
. -

,
 ( )

. -
.

13 . , .
. 6. . . ., . 279. 

14  ( . 35, . 1 ),
 ( . 34, . 1 )

 ( . 36, . 1 ).



. -     2015 .

119

 § 1, . 1 15. -
 – . .  758-07-V

. . .  7674  2006 .
, .

. -
,  – 

„ ”, , -
. ,  „ ” -

, -
-

, - -
16. -

 ( ) , ,

                                          
15 . , . . . ., . 53, 265, 270–271; :

. . ., . 12, 16; 

2007 . – , 2008, 2, . 228; , . . 6. .
. ., . 101, 133. - . .

. ,
,  „ ”. ( , . -
. 5. . .: , 2010., . 348). „ -

-
-

”. ( , .
. – , 2000, 1, .

225). „
,  – ,

”. ( , . – :
, ., . , . , . . -

. .:  „ ”, 2000, . 116). „
. -

... ...”. 
( , . . 2. . . ., . 108). -

. .  ( , . . . ., . 74) 
 „ ” ( .), ,

 „ -
”.  50-

.
.

, -
. , ,

. .
, . . . ., . 639, 654–660. 

16 , . . 6. . . ., . 133. 



2014 .     „ ”

120

, -
. ,

,  „ ”  „
” ( . 54 , . 1 ) -

, , . . .

, , , , , -
, ,

 ( . 54 ).
 § 1, . 1  ( -

), 

 ( - -
, ). -

17.

                                          
17 -

. 57  1989 . ( .) – .
1989 . – .  1998 .  ( .) – .  1998 . – .  2002 .

 ( ), -
 – .  (

) – . . 6 57  1989 . ( .), .
3  ( .) . 11–15  ( .). 

. . , . .
. ., . 16, 21–22; : . . ., . 75; -

. . ., . 95; , . . 2. 
. . ., . 108, 219; , . . . ., . 74. 

 „ -
” ( . 6 ), ,

 „ ”. 

. , ,
. .  „ ,

 ( ),
”,  „

” ( , . . 2. . . ., . 219 . 1 ,
295).  ( .)

, ,
,  ( ). ,

, -
. . -

, . . . ., . 22. 



. -     2015 .

121

2.2.
 ( ).

. , -
, -

18.
,  (

) .
 „ ” -

. -
,

.  „ ”
.

19. , -
-

 „ ”.
 ( . . 54 , . 1 ). 

, ,
, -

,  ( . .  – .
 „ ”  § 1, . 2 

 – „
-  12 ”)20.

                                          
18 . , . . – , 1993, 4, .

24–36; :  „ ” . . ., 
1998, 3, . 76–89; . . ., . 61–65, 
133–160; . . ., . 69–73; . .

., . 206–208, 364–366; . . -
. .:  „ . . ”, 2011, . 501–502; , .

. 6. . . ., . 274–276; : . 8. . .: , 2012, .
703–704.

19  „ ” ,
,  ( . . ).

. , . . .: .
 „ ”  „  2000”, 1996, . 350–386 . .

20  ( -
, ).

,
.

-
 „ ”  § 1, . 1 .

 „ ”  „ ” ,
. -

. , -
. , -



2014 .     „ ”

122

.

1. -

: 1. 
 ( ) ; 2. 

, ,
; 3. -

.
,

 ( ), .
 ( , ) ,

 (
)21,

.

. -
 ( ) ,

. -
,

 ( )
,

.
2.

.
2.1. , -

, -
 ( ) -

                                                                                                          
.  „ ”

. , . . 6. .
. ., . 210–211. 

-
.

 ( ).
„ ”, ,

 – , , . . -
-

. , -
 „ ” , -
.

21 . , . -
. . ., . 72–74. 



. -     2015 .

123

. -
-

. . 54 , . 1 -

,
. . .

 ( . . 54
) , ,

22,

-
 ( , ).

,
-

.

.
 ( ,

) 23. -
, ,

, - -
, .

-
-

. ,
. , -

,
 ( ) 24.

 ( ) -

                                          
22  „  ( )”

 „ ”
 – -

 ( ) . , . -
. . ., . 82; : . . ., . 310–311. 

23 . , . . . .
. . ., . 179; , . . . ., . 160. 

24 , . . , 1948, . 86; 
, . . . . .:  „ ”, 

1973, . 160; , . . . . . . ., . 179; ,
. . . ., . 211. . .

 „
”. , . . . . ., . 232. 



2014 .     „ ”

124

-
. -

 ( -
, )

,
, , .

2.2. -
 (

), , ,
-

. -
-

 ( . 54 , . 3 . 1, . 1 .
3 -

 ( . ).
, -

, ,
.  ( .

 1  3 ),
25. . 1, 

. 4, . .
,  ( )

, -
,

- . - -
-

                                          
25 . 54, . 3 ,  – . 1, . 1 . 3 

, . -
. 1 .

 „ ”  „ ”, , . .
; . 1 

. 3, ; - ,
,

, , -
, . , -

 2009 .
 ( . . 1, . 4 

), . . -
. ,

, -
,

, . , -
 „ ” .



. -     2015 .

125

. 54 , . 4-6 . 3, . 1-4 
. -

: ,
, , . -

,  – 
; -

;  ( .
4, 5  6 . 54 ). -

,
,  ( . 54 , . 5  6 ).

. 54 , . 4 ,
, -

 ( . 3, . 3 ). 
2.3.  – -

-
 ( . 54 , . 1 . 5, . 1 ).

. 21, . 1 26. / , -
,

( ), -

( . 117, . 1, . 2, . „ ” . 118, . 1 , . 5, . 4 )27.

,
. , -

-
-
-

.

                                          
26 . 5, . 2 -

.
27 , .

, . . – : :
. . , -

 160 . . .:
- , 2014, . 262–269; :

. – : 100 .
 „ . -

”, , 17  2013 . .:  „ . . ”, 2014, 
. 327–352. 



2014 .     „ ”

126

3. -

-  ( )
 „ ”.

,
.

V. . . „ ”
 „ ”

1.  „ ”
.

.  „
” ( )  „

” (
)28.
. -

. . „ ”

. „ , -
-

, , . -
 „ ”, -

, -
 „ -

” ,
-

,
. -

 – -
. -

-
”29. -

, ,  „

”.  „ ”, -
 „ ”30.

.
-

                                          
28 , . . 1. . .: , 1998  6. ., 2014, . 90–91. 
29 , . . 6. . . ., . 91. 
30 , . 176–177. 



. -     2015 .

127

 –  ( )
.  „ ” -

 „ -
”31.

2.  „ ”
, . .

32.
. 54  „

”.  „ ”
 (

),
 „ -

”,  ( )
33.

                                          
31 , . . . ., . 310–311, 320. 
32 .  „ ”  § 1, . 1 

 – „ ” ,  „
”, ,  14-

 „ ”. , -
,

.
,  „ ” ( )

. ,
 „ ”

,
 „ ”.

33 ,  „
”, ,
.

.  „
” . 94, . 2 

. 4, . 1, . 1–4  6 . 4
-

 (
. 68, 69  69  § 4 ),

 ( ), . . -
.

. 94, . 2 -
 (condicio iuris),

,
-

, , .
. , . -



2014 .     „ ”

128

. , -
 „ -

, ”. „
 – -

,  ( . 54, . 1 ) (
, ,

. .)”34.
 „ ”, . 54, . 1 , -

 „ , -
” . -

35. -
,

36.

                                                                                                          
. – , 2014, 5, . 14–17; :

 – . – : ,
 80- . . . . . .:  „ ”, 2014, .

439–443.

. 94, . 2 , -
 ( . ,

. -
. . ., . 14, . 10). -

de lege ferenda . 94, . 2 .
, . . 6. . . ., . 344–347. 

34 , . . . ., . 205. 
35 . . ,  „ -

”  „
” . 54 , . 1  „ ” ( , . 1 -

). 

.
36 . .

,  „
. . „ ” ,

, ”. , . -
. 6. . . ., . 212. 

, -
. ,

 ( . 18, . 2 ), -
.

 – .



. -     2015 .

129

-  „ -
”. „ ” . 54 , . 1  (

. 10, . 1 37 . 94, . 2 38) -
-

. ,
 „ ”, „ ”,  „ -

”  „ -
”.

 „ ”.
 „ ”, , -

-
,

 – -
. -

 „ ”,
 „ ”

39.

                                          
37 . . . . 10, . 1 . , .

. 6. . . ., . 94, 170–171. -
 „ ” . . ,  „ -

, -
 – , . ( . . 10, . 1 

)”. , . 215. 
38 .  – 

. . , . -
 2007 . – -

, 2008, 2, . 234, ,
. 94, . 1 . 4, . 1–3 
, . . .

-
, -

 ( . 415–421), 
 ( . 496). , . . . ., . .

39 , -
 „ ” -

. . .
 „ ”.

57  1989 . ( .)  „ ”
. .  –  ( -

).
. 3 57  1989 . ( .) ,

, -



2014 .     „ ”

130

3.
,  „ ” -

, -
? ,

, -
, -

.

. 54 , . 1  ( -
) . -

,
.

„ ” . -
, -

,
. 51, . 2 . 40

. . -
, , 41,

                                                                                                          
 (

). . , .
. – , 1991, 1, . 21–29; -

, . . . ., . 128; , . -
. . ., . 11–69; : -

. . ., . 44; 
. . ., . 68, 70.  ( -
, , , , , , -

. .) ,
, . , . .

. ., . 350–386. 
40 . ,

. 1 , . – : . .
. - . . .: ,

1999, . 154–155; , . . .
., . 29; : . . ., . 67; -

. . ., . 93; ,
. . .: , 2000, . 67–68; .

. ., . 82–83, 203, 362; , . . 6. . . ., . 51–
55, 209–210. 

41  „  ( )”
 „ ”

 – -
 ( ) . , . -

. . ., . 82; : . . ., . 310–311. -
, ,  „ ,



. -     2015 .

131

 ( -
, ).

 „ ”42.

, -
-

                                                                                                          
” ( , . 406). 

. . . „
, .

-
, , . -

, . . ”. , .
. . ., . 106–107. 

42 . .
,  „

, , -
 „ ”. , . . 6. .

. ., . 216. -
. -

. , -
, -

. .  „
 „ ” -

” ( , . 215). 

 „ ” . . . -
-

. -
,

. . .  (
).

-
.

 ( ) .
 – 

 „ ”. -
 „ ” -

. 54 ,
. 1 . -

 ( . 54 , . 1 ) .



2014 .     „ ”

132

.
.  „ ” -

 ( ) .  „ ”,
„ ”  „

” -
.

. -
-

.
-  „ ”, -

,
 ( ), -

-
. . . „ -

”  (
 „ ”) -

 „ -
 ( ) ”  „ ”.

,
, -

 „ ”. -
- .  § 1, . 1, . 3, . -

, . 10 
, . 9, . 2, . 1-3  5 .

. 9, . 2, . 4  – ,
.

-

.  ( . 54 , . 3 
) -
 ( . 54 , . 1 )

.

 – ,
 ( . 54 , . 1 ).

„ ”  „ ” -
.  ( , . . ,

)
. , , -

-
, .

. 54 , . 1 

 ( -  9 



. -     2015 .

133

15 ). ,
 „ ”

.
,

, -
43. - -

-  ( ) .
3.  (

)
 ( ) .

44. -
. . „ -

” -
.

 ( )
 ( )

, -
. -

-
-

 ( , ). -
. . „ ”

                                          
43

( , , )
 ( )  ( . 85–92 ). -

 (
,

). ,
,  ( . 93 ).

,
 ( ), -
. .

, . . 6. . . ., . 309–323; , . -
. . ., . 401–402, 424–429, 453–462; , . -

. – : -
. . . .:  „ . . ”, 2004, . 229–237. 

44  ( )
 ( )

 ( ) . , .
-

. . ., . 17; :  – -
. . ., . 440–441 . 29 . 443. 



2014 .     „ ”

134

. ,
-

45.

. . „ ” -
-

.  „ ,
, .

-
.

.
, -

”46.
,

, -
 ( . 54 . 54 ). -

-
. . „ -

” -
.

, ,
 ( )

,
.

. . „ ”
-
-

. -
, ,

. -
. . „ ”

,
. , -

                                          
45 , . . . ., . 673, 677; , .

. .:  „ ”, 1957, . 160; 
, . . . ., . 106–107; , .

. 6. . . ., . 91; , . . . ., . 128; 
: . . ., . 14. 

46 , . . 6. . . ., . 92. 



. -     2015 .

135

, ,
,

, .
-

 „ ”47.

V.

1.
 (differentia specifica) -

.
, -

 (principium divisionis)48. -
-

, . . -
 ( ) .

2.
:

.
-

?
 „ ”  „ ”

.
, -

,

                                          
47 De lege lata . . „

” -
 ( -

) . , ,
,  ( ), 

-
,

 (
). . , .

. .
., . 15–24. 

48 . . . 5 . .



2014 .     „ ”

136

. -
-

49.
 – ,

, , , , 50. -
 „ ” . .

„ ” -
-

 „  ( ) ”  „
”. -

, -
,  „ ”.

 – „ ”
„ ” ,

.
- -

-
.

                                          
49 .

,  „ ”.
„ . [...] 

, -
”. , . . . ., . 15, 86–88. -

,  „ -
-

, ”. -
, . . . ., . 95. -

-
 ( .),  „ -

” . . .
 – „ -

, -
”. , . . 2. 

. . ., . 295. 
50 . ,  „

,
. -

,
, -

, . -
, ”. , .

. . ., . 89–90. , -
-

 ( -
)  ( ) .



. -     2015 .

137

 ( ,
. 54 , . 1, . 2  – 

, -
,

)  „ ” -
, -

. -
 „ ”  „ -

”, . -
, -

. 54, . 1 . ,
 „ ”, -

, -
, .

 „ -
”  „ ” -

-

.
3.

.  ( )
( ) -

51. -
-

.
,  „ ”

52, -
.

                                          
51 . -

, . . . ., . 655–659, 704–707; , .
. . ., . 310–317, 361–370; ,

. . . ., . 89, 94; , . . 6. .
. ., . 108–109; , . ,

. . .: , 2000, . 32–33, 36–37; : -
. . ., . 9–17; . . .,

. 47–48. 
52  „ ”. -

,
 „ ” , -

 „ ”  „ ”
.  ( , , -

), , -



2014 .     „ ”

138

4.  „ -
”, . -

 – -
-

.
. -

53.
-

54. -
,  „ ”55.

                                                                                                          
,

.
53 , . . . ., . 294. , -

. . ., . 14, 
 „ ”.

54 -
. , -

,
 ( ) . -

. . , .
. .  ( . . 5); :

-
. . ., . 11–26;  – 
. . ., . 427–446. -

.
55 , . . . . , . -

. 6. . . ., . 177. ,  „
” -

,  „ -
”. . ,  „

-
”.

,
, -

. . „ ”.
, -

, , -
,

, .  „ ”
„ ”



. -     2015 .

139

-
-

, -
.
,

-

. , -
. 4 . 4 -

,
 ( . 6, . 3 

. 7 ). -
-

.
. -

. . „ -
”

( )
 ( -

) . -
.

                                                                                                          
.  „ ” ,

.  „ ”
„ ”

, -
, , . -

,  „ ” -
.

, -
.



140

-
, ,

,

,
,
-

Key words
Dominant Position, 

Commercial Power, 
Substantial Market Power, 

More Economics-Based
Approach, Consumer Welfare, 

Efficient Allocation of
Resources

 Emilia Dimitrova, Ph. D. 

The Concept 
of Dominance 

Emilia Dimitrova, 
Ph. D. 

Member of the law 
Department of NBU  

e-mail: edimi-
trova@nbu.bg 

Lecturer of Civil law 
author of a mono-

graph and articles in pro-
fessional periodicals in Bul-

garia and abroad. 
Lawyer. 

One of the aims of competition law is to set out rules for ensuring 
that the undertakings holding a dominant position in the market 
would not take adverse advantage of such a position to the det-
riment of customers, suppliers or competitors. Therefore, the 
concept of dominance appears as one of the central concepts of 
competition law. The assessment of dominance is linked to the 
question of what the objectives of competition policy are. This ar-
ticle analyses how the concept of dominance in the EU competi-
tion law has been developed in accordance with the changes of 
objectives of competition policy. During the classical period in 
the EU competition law development, which lasted from its in-
ception in 1958 until 2004, the objective of competition policy 
was defined as the protection of competition and was understood 
as meaning economic freedom of other market players, inspired 
by the ordoliberal school of thought. Throughout this period 
dominance was equated with commercial power. TheEuropean 
competition policy was reformed and since 2004 has been fol-
lowing what is called “a more economics-based approach” in 
the implementation of Article 102 TFEU on abuses of domi-
nance. This approach, which draws on U. S. antitrust policy, 
puts greater emphasis on consumer welfare and efficient alloca-
tion of resources than on competitive structure of the market. The 
current concept equates dominance with substantial market 
power. This paper compares the current concepts of dominance 
in the EU and Bulgarian competition law and practice. The aim 
is to clarify whether the concept of dominance in the Bulgarian 
competition law and practice is consistent with the current EU 
interpretation of Article 102 TFEU. 
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The article presents a systematization of legal acts held 
in order to protect threatened persons involved in Bul-
garian criminal procedure. 
Criminal legal protection ensures the safety of all per-
sons whose testimony, statements or information are 
essential to the criminal proceedings. Witness protec-
tion is particularly important for the deposition of ob-
jective and reliable evidence on which every equitable 
sentence should be reasoned and pronounced. It is be-
lieved that the correct and efficient application of the 
witness protection would lead to the achievement of the 
highest legislative objective – namely, to ensure effec-
tive cooperation in the fight against serious intentional 
offenses as well as organized crime. 
The author has alluded to important conclusions and 
recommendations in view of the right development and 
improvement of the Bulgarian legislation in the field of 
the law of evidence and witness protection. 
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Unlawful imposition of prices is a fundamental issue in Competition 
Law theory and practice, both at national and at a European level. The 
price is one of the major elements of competition between undertakings 
in the relevant market, along with the quality and variety of goods. 
Therefore, from a competition perspective it is essential for any under-
taking to be independent in its trade and commercial policy. In this 
sense, both national and European competition law establishes explicit 
prohibitions on agreements between undertakings, decisions by asso-
ciations of undertakings and concerted practices of two or more under-
takings which have as their object or effect the prevention, restriction 
or distortion of competition to the relevant market such as the direct or 
indirect fixation of prices. Concerted fixing of prices between two or 
more undertakings or a decision by an association of undertakings 
aimed at fixing prices of certain goods or services are considered one 
of the worst forms of distortion of competition, which carry a negative 
charge such that there is a presumption of unlawfulness before have 
produced specific anti-competitive effects in the relevant market. There-
fore, they are among the distortions of competition per se (considered 
for violations themselves). However, not always, in all cases, the de-
termination of prices is considered anti-competitive and therefore ille-
gal. Thus, for example, under Regulation (EC)  330/2010 of 20 April 
2010 did not constitute an infringement of competition in itself provid-
ing a list of recommended prices or maximum prices by the supplier to 
the buyer. 
This article aims to present practice of the European Commission 
(EC), the national competition authorities (NCAs) of the Member 
States of the European Union and the Court of Justice of the EU on the 
determination of prices and – particularly those cases where even the 
imposition of "recommended" minimum prices is proven illegal by the 
authorities. The perspective of the article will bade unlawful imposition 
of prices within associations of undertakings specifically.
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The present research examines the necessity of changes in 
Art. 78, paragpaph 2 of the Ownership Act which provides 
that good faith acquisition takes place with regard to sto-
len or lost movables, where the transferee acquired the 
goods from a transferor being a State or municipal enter-
prise. The analisys compares this regulation with applica-
ble legal rules in various national EU jurisdictions and 
other countries concerning the bona fide acquisition of 
stolen or lost movables. The author attempts to analyze the 
difference of legal attitudes towards this type of original 
acquisition and to emphasize that the existing regulation 
in Bulgaria is unadequate to the contemporary legal and 
economic situation. This divergence causes serious diffi-
culties in Bulgarian legal enforcement and makes the ne-
cessity of a prompt revision of Art. 78, paragpaph 2 of the 
Ownership Act even more and more obvious. Special at-
tention is paid to the legal ideas concerning bona fide ac-
quisition of stolen movables in Art. VIII-3:101, § 2 (‘Good 
faith acquisition through a person without right or 
authority to transfer ownership’) of the Draft Common 
Frame of Reference (DCFR’ 2009) which can provide a 
solid basis for de lege ferenda changes. 
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-
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 ( . . 41, . 3 );

,  7-
, ,

 ( . . 41, . 4  5 ).



2014 .     „ ”

290

, -
 ( . ),

. 78, . 2, . ,  3-
. , -

, ,
,

. 99 .
,

.

.

 ( )

. 78, . 2, . -

. ,
-

146,
,

,
.

1.
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.
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 –  ( . . 1153 . .

                                          
146 . , .
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. – 

2014 ., 4, . 66–72.  



    2014 .

291

)147. -
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.
 (‘on a valid causal title’) 

-
. 1154 . 1155 . .

. , -

 ( ) -
 ( ) .

. 1156 . -
,

.
.

-
-
-

,  ( )
,  ( .  § 367 

)148. ,
, -

149. -
- , .

, -
, -

150.
 ( .

. 117-120 ,  2014 .), -
, -

                                          
147 - . Söllner, A., Der Erwerb vom Nichtberechtigten in romanischer Sicht, in: 

Europäisches Rechtsgedanken in Geschichte und Gegenwart, Festschrift für Helmut Coing 
zum 70. Geburtstag, Band I, München, 1982, S. 363 ff. 

148  Salomons, A. How to Draft New Rules on the Bona Fide Acquisition of Movables in 
Europe, op. cit., p. 3. 

149  Koziol, H., Welser, R. Grundriss des bürgerlichen Rechts, Band 1 Allgemeiner Teil, 
Sachenrecht, Familienrecht, 13. Auflage, Wien, 2006, Manzsche Verlags- und 
Universitätsbuchhandlung, S. 335. 

150  Salomons, A. How to Draft New Rules on the Bona Fide 
Acquisition of Movables in Europe, op. cit., p. 3; Pok, L., An Old Topic in a Modern World, 
op. cit., p. 8. 
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.
.

. 5:39, . 1-3 
15.  2014151.

) -
 ‘a non domino’

, -
, -

.
, -

. -
 „ ” -

. , -
,

,
,

 – , -
- . , -

 „ ”152, -

. ,
                                          
151  Pok, L. An Old Topic in a Modern World, op. cit., p. 8. 
152 - . Stark, P. u.a., Berner Kommentar, Band IV. Sachenrecht, 3. 

Abteilung: Besitz und Grundbuch, 1. Teilband: Der Besitz, Art. 919–941, Bern, 1984, Art. 
934, Rz. 41. , . . Lösungsrecht ( ) . 934, . 2 

-
,
, ius 

retentionis, . . , , , . -
Staudinger/Stoll, Staudingers Kommentar zum Bürgerlichen Gesetzbuch mit 
Einführungsgesetz und Nebengesetzen. Band VI. Teil 2. EGBGB. Internationales Sachen-
recht, 13. bearbeitete Aufl., Berlin, 1996, Rz. 307; .

 8.4.1987 . V  ZR 211/86 (Schleswig),  Schack, H.,
Höchstrichterliche Rechtsprechung zum Internationalen Privat- und Verfahrensrecht, 2. 
Aufl., C.H. Beck, München, 2000, S. 109–114. , -

. 325  1904 . ,
-

-  3- ,
, , -
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 ( . . 2280, . 2 ).  „ ”,
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 – 153

154,  – 155, 156,
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153 , , ,

 ( . . 934, . 2 . ).
154 . 2279 . 2280 .

2276 . 2280 .
155 , ,

, ,  ( .
. 1219 ).

156 . . 799 .
157 ,

,
,

,  ( . . 1166 
).

158 ,
, , -

,  ( .
. 194 ).

159 ,
.  2-

, . ,
, , -

 ( . . 107 ).
160 ,

,
(business enterprise) , ,

 ( . . 953 . . 1713 . . 1714 ).  
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164,  – 165.
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,  ( . . 464 ).
, -

-
, ,

 ( . . 85 ). -
,

. . ,
„ ” .

162 ,
,  ( . . 446 

). -
, , .

. . Von Bar, Chr. and 
Clive, E. Principles, Definitions and Modern Rules …, . 4865.  

163

,
 ( . . 64 ).

164 , -
, ,

 ( . . 1039 ).
-  Agallopoulou, P. Basic Concepts of Greek Civil Law, Athens/Berne/Brussels, 

2nd ed., 2005 ., . 390 .
165  § 34 , -

,
,
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principle’166), “Ubi rem meam invenio, ibi 
vindico”167 („ , ”).

 “Nemo plus iuris ad alium transferre 
potest, quam ipse habet” (D. 50.17.54)168,

 “Id, quod nostrum est, sine facto nostro ad alium transferri non 
potest” (D.50.17.11) („ , , -

”). 
- , -

 (‘original owner’) common law.
, ,

, , -
,

 (‘wrongfully’)169. -

 (commercial transaction)170.
                                          
166 . Pok, L. An Old Topic in a Modern World, op. cit., p. 5. 
167 . Stagl, J. Gutgläubiger Fahrniserwerb als ‘sofortige Ersitzung’. – Archiv für die 

civilistische Praxis, Bd. 211 (2011), S. 535. ,
 (V . . .)

, ,
-

. -
 “Nemo plus iuris ad alium transferre potest, 

quam ipse habet” (Ulp. – D. 50.17.54). 
, .

,
„ ” ( ). -

 (res furtivae)  „ -
” (vitium rei), -

.
(usucapio)  “Ubi rem meam invenio, ibi 
vindico” - .

- . , . ., , . . .
Institutiones, , , 1999 ., . 186–191. 

168 . Berger, A., Encyclopedic Dictionary of Roman Law. The American Philosophical 
Society. Vol. 43. Part 2, Philadelphia, 1953, reprinted 1991, p. 740. 

169 . Vliet, L., A Factual Assessment of Book VIII of the Draft Common Frame of Reference 
(Acquisition and Loss of Ownership of Goods). – In: A Factual Assessment of Book VIII of 
the Draft Common Frame of Reference. Common Core Evaluation Group, L. Antoniolli, F. 
Fiorentini (Eds.), Sellier, Munich, 2010, A.2.3. 

170 ,
Bishopsgate Motor Finance Corporation v. Transport Brakes Ltd. [1949] 1 KB 332, 
,  “better title” ( )
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, . 21, . 1 

 1979 .171 , -
,

, . ,
, ,

-
172. -

173.  1995 .

,
 ( . . ‘market-overt’)174, -

                                                                                                          
, .

Lord Denning ,
.

, , .
. ,

, .
,

 (common law),  (statute law), 
.

171 Sale of Goods Act (1979). 
172 -

 “Nemo dat quod non habet”, . . ‘doctrine of 
estoppel by conduct’. -

,
.

 ‘a non domino’,
, -

, ,
, . ,

,
,

 ( . . ‘sale under voidable 
title’) . 23 ; . .

 ( . . ‘seller in possession after 
sale’) . 24 ; , -

-
 ( . . ‘buyer in possession after sale’) . 25 ,

 (mercantile agent) .
2, . 1  (Factors Act)  1889 .

173 . Von Bar, Chr., Clive, E., Principles, Definitions and Modern Rules …, . 4867. 
174 . . 78, . 2, . .



    2014 .

297

. 22 -
 „ ” 175. -

, ,
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176.

.
, -

177, 178, 179, 180, 181,

                                          
175 . Henrich/Huber, Einführung in das englische Privatrecht. 3. Aufl., Verlag Recht und 

Wirtschaft, Köln, 2003, S. 101 ff. 
176 . -  Costello v. Chief Constable of Derbyshire (2001), EWCA Civ. 381. 
177  ‘nemo plus iuris’ -

, -
, , - -

, -
 ( . . 243 ; . . 17, . 2 

). . . 291 .
178 .  1994 ., 

 1979 .
179 ,

-
,

,
. ,

, - -
. . Principles, Definitions and 

Model Rules of European Private Law. Draft Common Frame of Reference (DCFR). Full 
Edition. Volume 5. Prepared by the Study Group on a European Civil Code and the Research 
Group on EC Private Law (Acquis Group). Edited by Ch. Von Bar and Eric Clive. Sellier. 
European Law Publishers. Munich, 2009, p. 4845–4846. 

180 ,
, ,

. ( . . 2 -
).  

181

, ,
 ( . . 3 ).

2002 .
.  (market overt) 

-
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.
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, -
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, ,

 ( . . 4.96 ).
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 ( . . 27 
. 25 ).

184 -
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 (Uniform Commercial Code) -
 ( . . 2–403 . 1–

201 UCC). 
185

 ( . . 302, . 1 ). -
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.),  3-
,  ( . . 302, . 1, . .) -
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,  ( . .

302, . 2 ) . - , . . ( . .), -
, . - , , 1997 ., . 549 
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. ,

, , .
 ( . . 302, . 1, . ).

, . 3:101, (1),  d, 
 (DCFR). , ,

,
, .

, .
.



    2014 .

299

. -
 ( . . 302, . 3 ).

3. -
-

- -
,  § 932, . 1 

§ 935  ( )186.
187 ,

188 ,  § 929 -
189. -

,
 (öffentliche Versteigerung) 

 ( .  § 935, . 1, .
. . 2 )190.

(Handelsgesetzbuch, HGB). 
, ,

-
.

,
,

,
 ( . § 366 -

). , -
.  §§ 932 – 935 191.

                                          
186 . Wolf, M., Sachenrecht. 22 Aufl., Verlag C.H. Beck, München, 2006, S. 283 ff. 
187

,  ( .  § 932 .  § 929 ). 
188 - -

.  § 932, . 2 ,
,

.
189

 ( .  § 929, . ). 
190 .  Schäfer, H./Ott, Cl., The Economic Analysis of Contract. Edgar Elar Publishing 

Ltd., 2004, p. 419, 421. 
191 . -  Cosack, K., Lehrbuch des Handelsrechts, Stuttgart, 1923, S. 123; Brox, 

H., Handelsrecht und Wertpapierrecht, C.H.Beck, München, 1990, S. 161; Baumbach-
Duden-Hopt, Handelsgesetzbuch, 27. neubearbeitete und erweiterte Auflage, C.H.Beck, 
München, 1987, S. 869. 
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,
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 1968 .
(Projet de loi uniforme sur la protection de l’acheteur de bonne foi d’objets 
mobiliers corporels, - LUAB 1968), -

 1974 .
 (Loi uniforme sur 

l’acquisition de bonne foi d’objets mobiliers corporels, - -
LUAB 1974)193. -

                                          
192 -

 15.  1958 . -
.

,
.  Hague Conference on Private International Law 

(Ed.), Recueil de conventions (1951–2003), Den Haag 2004, No. IV. .  Ke-
gel, G., Schurig, Kl., Internationales Privatrecht, 8. neuerarbeitete Auflage, C.H. Beck, Mün-
chen, 2000, S. 673. 

,
. -

,
,

 14.  1970 ., . ,
-

,
1970 ., . 6–10 -

, ,  23.  1985 .
 ( ), . 3–10 

,  24.  1995 .
 1.  1998 . . - . , .,

, . . ,
V. 

(Pickard, R., European ultural Heritage, Vol. II: A Review of Politics and Practice), -
. V.

193  1962 . ,
 (Uniform Law) -

. ,
, , , . .

1968 . , , e -
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. V . – 3:101, § 2 
 (Draft Common Frame of Reference, -
DCFR 2009). -

soft law, -
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,
,

. , de lege ferenda
.

1.  LUAB 1968  LUAB 1974 
. 10, § 2  LUAB1968 

,
-

.
,

/ -
 „ ”  ( ), ,

-
,

. , -
, , ,

, ,

, -
, . . . -

,
,

, -
, ,

. -

.

common law ( , )  ( ,
.),

                                                                                                          
-

 1974 . -
. Sauveplanne, G., Draft Uniform Law on the Protection of the bona fide 

Purchaser of Corporeal Movables. Explanatory Report. – Uniform Law Review 1975, I, p. 
86.
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,
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 (good faith)196,  § 11 LUAB1974, 
                                          
194 , -

, .  § 367, , -

,
. 10, § 2 LUAB1968.  

195 . -  Karner, E., Gutgläubiger Mobiliarerwerb. Zum Spannungsverhältnis von 
Bestandschutz und Verkehrsinteressen. Springer Wien New York, 2006, S. 52. 

196  „ ”, 
. 7, § 1 LUAB1974, 

 (‘reasonable belief’) , -
. „ ” -

-
 (‘precautions’), -

, -
.  § 3 -

, ,
 – ; -

 ( , -
); , -
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; ,

, . -
. 8, § 2 LUAB1968, -

, -
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, -
, ,

. , -
, . 9 LUAB1974 
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(“The transferee of stolen movables cannot invoke his good faith”). 
 –  – 

-
, -

, -
.

. , , -
- -

. -
,

.
, -

-
 ( - ),

, -
, . - ,

. , ,

,
 ( , -

.), , -
.

, ,  LUAB1974 
,

. , -
,

, -

. -

,
, ,

. , -
, . , -

-
                                                                                                          

, -
.



2014 .     „ ”

304

,
,

 ( . . 11 LUAB1974). ,

,
,

 ( . . 189 . ; . 2280 .).
, . 11LUAB1974 

-
,

.

2. . V . – 3:101, § 2 
 (DCFR 2009) 

. V -3:101, § 1 DCFR, 
 ‘good faith acquisition’, -

,
, -

 ( . . ‘unauthorized transferor’),
:

(1)
 § 1 ( ), (b)  (d), § 2  § 3 . V -2:101 DCFR. 

(i) , (ii) „
” (in commercio), . .  (transferable), (iii)

, (iv) -
,

.
(2) -

 (‘delivery’197 . V -2:101, § 1 ( ) DCFR). -

                                          
197 . V . – 3:101, § 1,  (b) DCFR 

 “the requirement of delivery or an 
equivalent to delivery as set out in VIII. – 2:101 paragraph (1) (e) is fulfilled”.

,
 (constitutum possessorium; traditio brevi manu).

. V . – 3:101, § 1,  (b) DCFR, 
, ,

,
 (‘mere agreement as to the time ownership is to 

pass’), 
 ( . . ‘constructive delivery’) –  Von Bar, Ch. /Clive, E. (Eds.), 

Principles, Definitions and Model Rules of European Private Law. Draft Common Frame of 
Reference (DCFR). Full Edition. Volume 5. Prepared by the Study Group on a European 
Civil Code and the Research Group on EC Private Law (Acquis Group), Sellier European 
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 ‘good faith acquisition’ ,

, -
, -

,  ( . . V -3:101, § 3 DCFR).  
(3)  (‘for

value’), . . ,  ( . .
V -3:101, § 1,  „ ” DCFR). 
(dare, facere, nonfacere) .

 „ ” -

198. . . „ ”  (mixed 
donations),

-  „ ”
, ,

-
, . . 199.

 ‘laesio enormis’ („ -
”),  DCFR , -

, , , -
-  50 % 200

(4)
, , .

-
,

. V -2:101 DCFR, -
.

                                                                                                          
Law Publishers, Munich, 2009, p. 4828–4829. 

. . ‘constructive delivery’ 
,

 ( ) -
, -

 (‘physical control’) -
,
 (‘good faith acquirer’), . . . . -

 Salomons, A., The Purpose and Coherence of the 
Rules on Good Faith Acquisition and Acquisitive Prescription in the Draft Common Frame 
of Reference: A Tale of Two Gatekeepers. – European Review of Private Law 2013, No. 3, 
p. 585–586. 

198 . Von Bar, Ch. /Clive, E. (Eds.), Principles, Definitions and Model Rules of European 
Private Law..., op. cit., p. 4829.  

199 Ibidem.  
200 Ibidem.  
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 ‘a non domino’, -
 (‘stolen goods’), ,
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 (‘… unless the transferee 
acquired the goods from a transferor acting in the ordinary course of business’,

. . V -3:101, § 2, .  DCFR202).
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-
, -

.

,
.
. 11LUAB1974,  DCFR -

, ,
, -

203.
- -

, -
-

.

, . , -
 ( , ).

 ( )
.

, -

                                          
201  Salomons, A., The Purpose and Coherence of the 

Rules on Good Faith Acquisition and Acquisitive Prescription in the Draft Common Frame 
of Reference, op. cit., p. 855. 

202 . . 78, . 2, . 2 .
203 . Von Bar, Ch. /Clive, E. (Eds.), Principles, Definitions and Model Rules of European 

Private Law..., op. cit., p. 4834–4835. 
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-
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 ( . . V . – 3:101, § 2, 
DCFR). -

-
,

 ( . . V . – 4:101, § 3 
. V . – 4:102 DCFR ).

. ,
,

,
. -

, -
,

. -

 – .
. V . – 3:101 DCFR -

 § 1 .
-

,  ( . , , ,
.) ,

,
. -

, 204,
-

.
- , , -

-
 ( , , -

, . .), -
, , -

                                          
204 . V . – 3:101 DCFR ,

-
, -

, .

.  Von Bar, Ch. /Clive, E. (Eds.), Principles, Definitions 
and Model Rules of European Private Law..., op. cit., p. 4835. 
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, . V . – 3:101 
DCFR .

,  „ -
” (cultural objects) . V  – 4:102 DCFR .

2, . 1  2  2014/60/
15  2014 . , -

 ( )
1024/2012,

. V . – 3:101, § 1 DCFR ( . . V . – 
3:101, § 2, .  DCFR)206.

, ,  30-
, -
,  – -

 50- .
-

- , -

                                          
205 . . 42 -

. -
, ,

,
. -

-
, . . 301 -

, ,
, ,

.
, , .

. 43 ,
- ,

. , , -
, , -

, , -
, .

-
. , ., , . ., . 476, 612 .; ,

., , . ., . 36, 42. 
206 . -  Von Bar, Ch. /Clive, E. (Eds.), Principles, Definitions and Model Rules of 

European Private Law..., op. cit., p. 4837, 4938 et seq. 
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, -
 (‘good faith acquisition’). -
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,

. V . – 3:101, § 1  § 2 DCFR ,
-

, . . , , -
, -

- . ,
- , .

V . – 3:101, § 2,  DCFR -
, ,

,
. -

,
,

, -
, - -

, . -
.

 DCFR , -
208  ( ) -

                                          
207 . 139, . 2  ( )

-
, , ,

 30  – -
, .

- , -
, , , -

, ,

,  75 . -  75 ,
, -

 ( . . 139, . 3 ).
208 .  „ ” . 1, . 2 -

 ( ); .  2000/31/  8 
2000 -

. . - -
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„ ” - ,
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,
209. a priori, -

- -
.

, , -
. V . – 

                                                                                                          
, . ,

, -
,

.
 ( ) , -

, -
 – , -

, .
-

: 1.  (business to business – B2B); 2. 
 (business to consumer – B2C); 3. 
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