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Politics are fluid. No gain is
ever certain, nor any loss.
Following a string of Supreme

Court decisions solidly affirming the
theory of sexual harassment/ we find
ourselves in 1998 in a political con-
text in which sexual harassment is
cast as the stepchild of sex discrimina-
tion law. Commentators pose sexual
harassment against "real" discrimina-
tion and question its theoretical
coherence with liberal equality.'

There are reasons why sexual
harassment has been able to live with-
in liberalism, even though the two
may not always be fully reconcilable.
Most amenable to liberalism is that
sexual harassment is litigated on the
basis of an individual's claim of
injury. By the nature of its structure
of proof and its individualist frame,
the cause of action bears strong fami-
ly resemblance to tort. This has muf-
fled the group-based and civil rights
underpinnings of the claim.

But the underlying conception of
sexual harassment is a defense of the
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civil right of women to participate in
the public sphere of the labor market.
In this essay I argue that a concern
for assuring dignified labor condi-
tions and not just the policing of sex-
ual boundaries should guide the
courts and scholars in defining doc-
trinal elements of the cause of action.
I seek to assess how differing regimes
of sexual harassment law affect
women's relationship to work. I con-
sider "sexual labor" and the defini-
tion of work, and ask what it means
to get equal pay and enjoy equal
working conditions. I propose an
alternative vision of sexual harassment
law as collective bargaining by
women over the conditions of their
labor through the political process.
Finally, I argue for substantial revi-
sion of one element of the existing
doctrine, the requirement of "unwel-
comeness," from this labor
perspective.

Sex Work
Debates over sexual harassment are, at
bottom, disputes about the level of
sexualization of the workplace that is
to be accepted as normal "background
noise"-that is, neither an unreason-
able imposition nor an expression of
hostility. "Unwelcomeness" is the
doctrinal place where much of that
line-drawing work is done. For
women who work, this level of toler-
ated sexualization sets the price they
must pay to have a job:

In her 1983 book, The Managed
Heart, sociologist Arlie Russell
Hochschild defines "emotional labor"
as work that "requires one to induce
or suppress feeling in order to sustain
the outward countenance that pro-
duces the proper state of mind in
others."! Hochschild illustrates erno-
tionallabor's demands through the
example of the flight attendant.
Hired for their grace and charm, it is
the flight attendant's job to make
passengers feel content so that they
will choose to fly on the employer's
airline in the future. In the face of
fatigue, boredom, discomfort, and
even passenger abuse, the attendant
must smile and reassure."

The measure of skill in such erno-
tionallabor, Hochschild observes, is
to make it appear effortless and sin-
cere, not a task the employee is per-
forming but an innate quality that
she possesses. Hochschild observes
further that asymmetrical norms gov-
ern the claims that employers and
customers make on male and female
workers in the realm of "emotional
labor." Women are more likely to be
employed in jobs that require erno-
tionallabor, and at the same time
emotional labor is often not recog-
nized as work when performed by
women, being seen instead as the
natural expression of femininity.' But



if emotional labor requires no special
effort, then it need not be compen-
sated; as Maureen Arrigo succinctly
puts it, "employees as a general rule
are paid not for who they 'are,' but
for what they 'do.' "8

There is a parallel of sexual labor
that women in a sexualized workplace
must perform. Fending off solicita-
tions, ignoring personal remarks, not
seeing the pictures or hearing the
words, acting demure or flirtatious or
crude, talking back or playing
along-i-these are all forms of sexual
labor. Yet this is usually not recog-
nized as work, being seen instead as
the natural expression of an innate
condition of femaleness.

Even if male and female employ-
ees are paid the same, if the women
must accept less amenable working
conditions, be exposed to greater risk
of insult and injury, and perform
uncompensated sexual and emotional
labor, they are effectively being paid
less than the men around them who
are not affected by this workplace
sexualization. This creates a further
gender gap in wages and working
conditions, and the width of that gap
turns in important measure on the
legal requirement of "unwelcome-
ness."

H -u I "ow nwe comeness
Works in the Workplace
Following the Supreme Court deci-
sion of Meritor v. Vinson (1986), the
courts have used a five-part test for
proving hostile environment sexual
harassment. The plaintiff must
demonstrate that: 1) she is a member
of the protected class; 2) she was sub-
jected to unwelcome sexual harass-
ment in the form of requests of sexu-
al favors or other verbal or physical
conduct of a sexual nature; 3) the
harassment was based on her sex;
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4) the harassment unreasonably inter-
fered with the plaintiff's work per-
fonnance and created an intimidat-
ing, hostile or offensive work envi-
ronment; 5) there is respondeat supe-
rior liability on the part of the
employer.

The "unwelcomeness" require-
ment (#2 above) means that employ-
ers are not necessarily liable for
harassing acts that are objectively
objectionable-iliat is, so offensive,
severe and pervasive as to undermine
working conditions in the eyes of any
ordinary person. The plaintiff must
prove in addition that she in particu-
lar is not "the kind of girl" who likes
such treatment. She must prove her
non -consent. As legal scholars have
demonstrated, defendants who can-
not deny that the plaintiff was badly
treated nonetheless try at trial to
undermine her credibility by intro-
ducing evidence bearing on her dress
and manner, sexual history, and other
sexual conduct outside of work. The
goal is to prove that she is in fact
"that kind of girl."

The existing structure of "unwel-
comeness" proof thus establishes the
default rule that sexual targeting and
objectification of a subordinate or co-
worker is presumptively acceptable
workplace conduct. Even conduct
that an ordinary person would find
objectionable is still lawful so long as
the individual target didn't find it
unwelcome. And it follows that if
individual and subjective decisions of
unwelcomeness (and not social norms
of acceptable conduct) set the stan-
dard of workplace dignity, then every
dog gets at least one bite at each
potential target. How else is he sup-
posed to know that she doesn't really
want it? So long as he "takes no as
no," according to Gloria Steinem in
her effort to distinguish Bill Clinton
from Clarence Thomas and Bob

Packwood, the "key concept [of]
respect for women's will" is main-
tained.

This picture of what sexual
harassment is distorts the effects of
the practice on women's civil right to
work in two ways: by focusing exclu-
sively on the experience and interests
of the individual target and not on
the workplace environment generally,
and by focusing on the one-shot
encounter.

By focusing on the subjective
preferences of the target, the unwel-
comeness rule hides the extent to
which the working conditions of
women as a group are structured by
the sexualization of the workplace
environment that anyone woman's
negotiation of welcomeness or
unwelcomeness permits. The work-
place can be sexualized to the great-
est extent permitted by the most
accepting or weak worker. If the least
resistant sister sets the sexual dignity
level for the workplace, it is like hav-
ing the most starving worker set the
minimum wage. Oilier workers can
bargain up from there, but their
opening position is weakened.

Blithe images like Steinem's of a
one-shot transaction redeemed by
respect for consent-"he proposed,
she disposed, and he went away"-
further distort the true dynamic of
the workplace situation. Taking "no
as no" draws a good enough bound-
ary in a sexually-charged exchange
between adults in a social setting like
a bar or a party. But power circulates
differently in workplaces, and differ-
ent interests are at stake. Workplaces
are characterized by shared physical
space, the necessity for continuing
effective interaction with co-workers
and superiors, and a high cost of
exit-in short, repeat encounters.

Carol Rose illustrates the dynamic
of repeat encounters by considering
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how it structures male-female negoti-
ations over the distribution of domes-
tic burdens. In a shared household,
women begin from a position per-
ceived as weaker because they are
expected to carry a disproportionate
burden of housework. As a result,
when they try to negotiate a better
deal, their male partners challenge
them at every turn. (This relates back
to Hochschild's point about the
asymmetrical norms that govern the
claims we feel free to make on male
and female workers for uncompensat-
ed labor.) Rose uses the example of
the husband who without argument
shares the cooking chores with his
camping buddies, but puts up a
relentless fight when asked to take up
slack in the household he shares with
his wife. He just does not expect her
to demand a fair deal. Challenged at
every turn, the women will tire of
fighting for the things the men get
without a fight. Failing to fight, the
women will be perceived as weaker
still, and offered still worse bargains.
The broader point is that when bar-
gainers of differential power meet for
repeat rounds, their initial position of
inequality is intensified, creating a
downward spiral of worsening offers
for the weaker player.

In bargaining over sex, whether
at work or not, the initial expectation
of female weakness can be established
based only on the natural inequality
of physical size and strength between
women and men, but also by the fact
that men are richer (owning more
assets and earning more income),
more powerful (dominating the
spheres in which social power is
wielded), and the beneficiaries of
ancient and enduring assumptions
that they belong on top. It also can
be created or reinforced by the pres-
ence of individual women in the
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workplace who are more willing than
others to cooperate with the sexual-
ization agenda, creating expectations
that affect the bargaining position of
all the women there.

In the specific context of work-
place sexual bargaining, the unwel-
comeness rule accelerates the down-
ward spiral. If you cannot know until
you ask, the existing rule creates a
workplace culture in which the
female workers are defined as avail-
able at least for asking. Some women
may welcome sexual opportunity at
work. Other women, faced with
repeated solicitations, may just get
tired of saying no and managing the
discomfort; after a while they just
give in. Having gained the upper
hand once, the rational stronger play-
er will offer the weaker-or someone
just like her (members of the relevant
group are easy to identify )-an even
worse deal the second time around.

Objective
Unreasonableness as
Against Subjective
Unwelcomeness
If we consider sexual harassment as a
public issue of work rather than a
personal expression of sexuality, we
must ask whether the presumption of
maximum sexualization of the work-
place created by the existing "unwel-
comeness" rule accords with the
understandings and preferences of
working women and men] If the
answer is yes, then the existing law is
appropriate. The burden should be
on the employee who wants less sex
to make her atypical preference
known and the plaintiff should carry
the burden of proving unwelcome-
ness, as she currently does. But if
workers prefer some sexual restraint,

then perhaps unwelcomeness should
be only an affirmative defense and
not the plaintiff's burden.

I would suggest, however, that
the unwelcomeness inquiry be elimi-
nated altogether, allowing the claim
to be proved by evidence that the
conduct complained of was both
objectionable and an interference
with working conditions as measured
by a standard of objective reasonable-
ness. If the worker of ordinary sensi-
bilities would perceive the sexual con-
duct complained of as humiliating,
degrading, abusive, severe and perva-
sive (all the substantive standards the
law already requires to prove that the
conduct complained of was more
than merely annoying), the law
would find the conduct sexually
harassing, whether the target liked it
or not. These last two alternatives
have the merit of presuming (at least
presumptively, and perhaps even con-
clusively) that women prefer sexual
treatment at their job that workers in
general would judge to be not abu-
sive, degrading, humiliating, coercive
or deeply undignified.

Collective and
Individual Interests
As a measure of the conditions of
women's labor, these alternatives to
the existing rule work like a union
contract, raising the base contract
price for all workers by the power of
the collective and preventing the
strong from making private bargains
with the weakest in order to drive
down the market price. Groups with
common sexual interests may act col-
lectively to negotiate norms, ideolo-
gies or laws in order to advance their
position. That can happen through a
regulated structure of private bargain-
ing, such as that established by the



labor laws, or through collective par-
ticipation in cultural or political con-
tests. Using their power to vote,
women can pressure lawmakers to
enact legislation that sets some outer
bounds on the sexual price women
must pay for the right to work.

This vision of sexual harassment
law as a collectively-bargained-for
labor contract offers a new angle on
the tension between individual and
group interests that is exposed in cur-
rent debates over whether sexual
harassment law has "gone too far." In
the same way that the power of
unions is undermined by mechanisms
such as "right to work" laws that
allow any individual worker to bail
out of the collective, those who resist
the sexual constraint of harassment
laws have put the individual desiring
female at the head of the charge. Yet
a bargaining perspective demonstrates
that strong harassment protections
will benefit even those individual
women who welcome sexual oppor-
tunity at work.

In the state of nature where, by
definition, there is no law, sexual bar-
gainers negotiate based on innate
physical and psychological endow-
ments. Between men and women,
this means physical realities such as
strength or weakness, and vulnerabili-
ty to pregnancy or disease. But it also
includes, for example, the value to
sociable and pleasure-seeking crea-
tures like ourselves of consensual sex
with an amiable and enthusiastic part-
ner. In any state other than the state
of nature, social facts like legal rights,
economic power, cultural status and
ideology affect the distribution of
sexual bargaining power. But it is law
that establishes the outside parame-
ters for private negotiations. No
matter how covert or under-the-cov-
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ers, private sexual bargains are always
concluded in the shadow of the law.
A straightforward example is the law
of rape. The rape prohibition rules
some strategies of the stronger player
out of bounds (such as force), and
thus strengthens the position of the
weaker player. If the stronger must
now negotiate for consent instead of
just taking what he likes, the price of
sexual access has just gone up. He
must offer her more of what she
wants from a sexual encounter-mak-
ing himself a more agreeable com-
panion, perhaps, or promising her
more mutuality of pleasure, or agree-
ing to forego sex with others, or
using a condom.

The point can be generalized. All
efforts to broaden legal definitions of
sexual coercion, including creating a
sexual harassment cause of action,
strengthen the structural bargaining
position of the weaker player to such
negotiations. More of the time, those
private arrangements will come closer
to her definition of the sexual good.
The law of rape makes consent the
price of sexual access. An objective
standard of unwelcomeness in sexual
harassment doctrine adds assurances
of the security and dignity of labor to
the price.

Thus current rhetorical efforts to
pit civil rights against sexual satisfac-
tion-asking women to choose, in
effect, between equality and celiba-
cy-make no sense, at least from the
woman's perspective. Not surprising-
ly, elevating her status in one realm
elevates her status in the other.
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