
REPORT TO CONSTITUTIONAL DEFENSE COUNCIL 
 
BY MARK WARD, UTAH ASSOCIATION OF COUNTIES 
 
OCTOBER 16, 2014 
 
REGARDING STATUS OF FEDERAL LEGISLATIVE JURISDICTION 
OVER FEDERAL LANDS IN UTAH 
____________________________________________________________________ 

 
 

I. 
 
Department of Interior and U.S. Forest Service Lands in Utah Are Federal 
Proprietary Jurisdiction Lands, Not Exclusive or Concurrent Jurisdiction 
Lands.  
 

1. 1969 Department of Justice Report  
 

In May of 1969 (revised September 1969) the Land and Natural Resources 

Division of the United States Department of Justice, Washington, D.C., prepared and 

submitted a report entitled "Federal Legislative Jurisdiction" for the U.S. Public Land 

Law Review Commission ("1969 Department of Justice Report"). Relevant portions 

of the 1969 Department of Justice Report are reprinted and attached as Exhibit A 

hereto. The 1969 Department of Justice Report states among other things:  

- "[T]he great bulk of federally owned areas which constitute the 
lands of the public domain, including the great majority of such areas 
which have been reserved or withdrawn for various Federal purposes, 
continue to be held by the United States merely in a proprietorial 
status, with legislative jurisdiction remaining in the respective host 
states." Exhibit A page 53.  
 
- The other major areas of the PLLR Commission's interest, lands of 
the national forests of the United States, also are in vast majority held 
by the United States merely in a proprietorial status, with legislative 
jurisdiction remaining in the respective host states." Id. at 54.  
 
- 2. Exclusive legislative jurisdiction. This term is applied when the 
Federal Government possesses, by whichever method acquired, all of 
the authority of the State, and in which the State concerned has not 



reserved to itself the right to exercise any of the authority 
concurrently with the United States except the right to serve civil or 
criminal process in the area for activities which occurred outside the 
area. Id. at 57.  
 
- 3. Concurrent legislative jurisdiction. This term is applied to those 
instances wherein in granting to the United States authority which 
would otherwise amount to exclusive legislative jurisdiction over an 
area, the State concerned has reserved to itself the right to exercise, 
concurrently with the United States, all of the same authority. Id.  
 
- 4. Partial legislative jurisdiction. This term is applied in those 
instances wherein the Federal Government has been granted for 
exercise by it over an area in a State certain of the State's authority, 
but where the State concerned has reserved to itself the right to 
exercise, by itself or concurrently with the United States, other 
authority constituting more than merely the right to serve civil or 
criminal process in the areas (e.g., the right to tax private property). 
Id. at 57-58.  
 
- 5. Proprietorial interest only. This term is applied to those instances 
wherein the Federal Government has acquired some right or title to an 
area in a State, but has not obtained any measure of the State's 
authority over the area. In applying this definition, recognition should 
be given to the fact that the United States, by virtue of its functions 
and authority under various provisions of the Constitution, has many 
powers and immunities not possessed by ordinary landholders with 
respect to areas in which it acquires an interest, and of the further fact 
that all its properties and functions are held or performed in a 
governmental rather than a proprietorial capacity. Id. at 58.  
 
- d. Bureau of Land Management. This Bureau reports administering 
327 section 10 properties aggregating 467,992,539.0 acres, and 48 
non-section 10 properties aggregating 2,390,724.9 acres, a total of 
375 properties aggregating 470,383,263.9 acres. With only three 
exceptions, all the properties of this largest Federal landholding 
agency are in a proprietorial jurisdiction status.  
 
Proprietorial jurisdiction is indicated as the most advantageous for all the 

several purposes for which real property is administered by the Bureau of Land 

Management. It is reported that no problems have been encountered with this status 



in the past, and none are anticipated. Id. at 88.  

The 1969 Department of Justice Report at Appendix B Table 3 sets forth the 

jurisdictional status of Federal lands by state and agency. For the State of Utah, the 

figures are as follows:  

Forest Service Lands in Utah  
 

Exclusive Jurisdiction: 0 acres  
Concurrent Jurisdiction: 0 acres  
Partial Jurisdiction: 0 acres  
Proprietorial Jurisdiction: 7,916,042.5 acres  
 

Exhibit A at 163, 189.  
 
Department of Interior Lands in Utah (specifically Geological Survey, Bureau 
of Land Management, Bureau of Mines, National Park Service, Bureau of 
Reclamation and Bureau of Commercial Fisheries)  

 
Exclusive Jurisdiction: 5.2 acres (BLM Administrative site in Cedar 
City (See id., at 88-89)  
Concurrent Jurisdiction: 5.0 acres (Bureau of Mines)  
Partial Jurisdiction: 0 acres  
Proprietorial Jurisdiction: 27, 124,492.2 acres (including 24,864,084.4 
acres BLM)  

Id.	  

2. US Attorneys Criminal Resource Manual  
 

Commenting on the Assimilative Crimes Act, 18 U.S.C. § 13, Section 667 of 

the U.S. Attorneys Criminal Resource Manual states in part:  

The Assimilative Crimes Act, 18 U.S.C. § 13, makes state law 
applicable to conduct occurring on lands reserved or acquired by the 
Federal Government as provided in 18 U.S.C. § 7(3), when the act or 
omission is not made punishable by an enactment of Congress.  
Prosecutions instituted under this statute are not to enforce the laws of 
the state, but to enforce Federal law, the details of which, instead of 
being recited, are adopted by reference.  
 

Exhibit B hereto (emphasis added).  
 

Commenting on the 18 U.S.C. § 7(3) definition of land subject to the 



Assimilative Crimes Act, Section 664 of the U.S. Attorneys Criminal Resource 

Manual states in part:  

The United States may hold or acquire property within the borders of a state 
without acquiring jurisdiction. It may acquire title to land necessary for the 
performance of its functions by purchase or eminent domain without the 
state's consent. [Citation omitted.] But it does not thereby acquire legislative 
jurisdiction by virtue of its proprietorship. The acquisition of jurisdiction is 
dependent on the consent of or cession of jurisdiction by the state. See Mason 
Co. v. Tax Commission, 302 U.S. 97 (1937); James v. Dravo Contracting Co., 
302 U.S. at 141-42.  
 
 
State consent to the exercise of Federal jurisdiction may be evidenced by a 
specific enactment or by general constitutional or statutory provision. Cession 
of jurisdiction by the state also requires acceptance by the United States. 
[Citations omitted.]  

Exhibit C hereto.  
 
Section 1630 of the US Attorneys Criminal Resource Manual states in part:  
 

For	  purposes	  of	  federal	  criminal	  jurisdiction,	  government	  property	  can	  
be	  categorized	  in	  three	  ways.	  First,	  certain	  lands	  fall	  within	  the	  exclusive	  
jurisdiction	  of	  the	  United	  States.	  As	  this	  term	  implies,	  on	  these	  lands	  
federal	  criminal	  law	  applies	  to	  the	  exclusion	  of	  state	  law.	  Other	  
properties	  acquired	  by	  the	  United	  States	  fall	  within	  the	  concurrent	  
jurisdiction	  of	  the	  state	  and	  Federal	  governments.	  Finally,	  the	  United	  
States	  may	  acquire	  property	  without	  accepting	  any	  special	  criminal	  
jurisdiction	  over	  it.	  in	  this	  situation	  the	  United	  States	  simply	  retains	  
proprietary	  jurisdiction	  over	  the	  property.	  
The jurisdictional status of property acquired by the United States, is 
important because it triggers the application of a series of federal laws, known 
as federal enclave statutes. These statutes apply to lands within "the special 
maritime and territorial jurisdiction of the United States," a term which 
includes "(a)ny lands reserved or acquired for the use of the United States, 
and under the exclusive or concurrent jurisdiction thereof . . . . See 18 U.S.C. 
§ 7(3). Therefore, any property under the exclusive or concurrent jurisdiction 
of the United States is subject to these federal enclave laws.  
. . . .  
 
. . . Therefore United States Attorneys should be aware of the jurisdictional 
status of all federal property within their respective districts.  
 

Exhibit D hereto (emphasis added).  



 
3. Relevant Utah Provisions  
 

Utah has not ceded or shared its jurisdiction with the United States with respect to Forest 

Service and Department of Interior Lands. Utah's Enabling Act, approved July 16, 1894, evidences 

the fact that Utah ceded only ownership or title, not jurisdiction, to the United States with respect to 

non-tribal federal lands. Section 3 of the Utah Enabling Act at paragraph second states in part:  

That the people inhabiting said proposed State do agree and declare that they forever disclaim all 

right and title to the unappropriated public lands lying within the boundaries thereof; and to all lands 

lying within said limits owned or held by any Indian or Indian tribes; and that until the title thereto 

shall have been extinguished by the United States, the same shall be and remain subject to the 

disposition of the United States, and said Indian lands shall remain under the absolute jurisdiction 

and control of the Congress of the United States[.]  

Emphasis added.  

The	  fact	  this	  provision	  of	  the	  Enabling	  Act	  went	  to	  the	  trouble	  to	  specify	  that	  Congress	  

has	  jurisdiction	  over	  Indian	  lands,	  means	  the	  absence	  of	  any	  such	  express	  provision	  for	  non-‐

Indian	  unappropriated	  public	  lands	  stands	  in	  stark	  contrast	  and	  reflects	  the	  obvious	  intent	  for	  

the	  State	  to	  retain	  such	  jurisdiction,	  even	  though	  the	  people	  of	  the	  State	  gave	  up	  title	  ownership	  

thereto.	  

Nowhere	  in	  the	  Utah	  Code	  has	  Utah	  ever	  ceded	  or	  shared	  with	  the	  United	  States	  any	  

jurisdiction	  over	  Forest	  Service	  and	  Department	  of	  Interior	  lands.	  The	  1969	  Department	  of	  

Justice	  Report	  conclusion	  that	  virtually	  all	  such	  lands	  in	  Utah	  are	  held	  in	  the	  category	  of	  

proprietary	  jurisdiction,	  remains	  accurate	  at	  the	  present	  time.	  
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FOREWORD

5I>0)

Yfi

i in

This manuscript is one of a series prepared for

the Public Land Law Review Commission to provide data

£tj for the Commission's use in forming a basis for recom-

mending future public land policies to Congress and the

[^ff President of the United States.

0^ As pointed out elsewhere, these reports represent

the views of their authors and are not necessarily those

of the Commission. They are only one of a number of

information sources used by the Commission.

In establishing the Public Land Law Review Commission

in September 1964, Congress declared the following policy:

That the public lands of the United States shall be (a)

retained and managed or (b) disposed of, all in a manner

to provide the maximum benefit for the general public.

It also directed that a comprehensive review be made

of the public land laws and the related administrative

rules and regulations to determine whether and to what

extent revisions are necessary to accomplish the stated

policy objective.

Considerable evidence pointed to the need for such

a review. Dating back in some cases to the birth of the

nation, our public land laws have developed over a long

period of years through a series of Acts of Congress

which are not fully correlated with each other. Adminis-

tration of the public lands and the related laws has been

divided among several agencies of the Federal Government.

Quite possibly, these laws and the manner in which they

are administered may be inconsistent with one another

and inadequate to meet the current and future needs of

the American people.

The Commission was instructed to:

1. Study existing statutes and regulations governing

the retention, management, and disposition of the

public lands;

(i)
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2. Review the policies and practices of the Federal

agencies charged with administrative jurisdiction

over such lands insofar as such policies and

practices relate to the retention, management,

and disposition of those lands;

3. Compile data necessary to understand and

determine the various demands on the public

lands which now exist within the foreseeable

future; and

4. Recommend such modifications in existing laws,

regulations, policies and practices as will,

in the judgment of the Commission, best serve

to carry out the policy objective.

To fulfill these requirements, the staff was charged

with the responsibility of performing or having performed

the appropriate research and to then present to the

Commission all the information and data necessary as a

foundation for the Commission's deliberations, conclusions,

and recommendations. A study program encompassing various

subject areas was undertaken and separate manuscripts have

been or are being prepared covering each of 33 separate

topics.

In fulfillment of a policy of maintaining the smallest

technical and professional staff possible, most of the

studies are being accomplished under contract with indivi-

duals, institutions such as universities, and research

organizations; a few of the studies and analyses are being

accomplished inhouse by the Commission staff, some with

consultant assistance.

Thus, while it is still our purpose to review the

whole body of public land laws at one time, each study

has been designed to examine only a portion of the public

lands complex and should be utilized with this understanding.

There is, therefore, an interrelationship among the studies

and the resultant manuscripts that will require review and

examination of more than one report in order to obtain a

(ii)
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complete view of any one aspect of public land law

and administration.

Each manuscript has been transmitted from the

staff with a letter which discusses the content of the

report and sets forth the policy matters to be considered

with respect to the particular subject. A copy of the

letter of transmittal for this report has been made a

part of this volume in order to assist in the understanding

of the approach.

These manuscripts have already served an extremely

useful purpose in providing a common base for discussion

in the Commission and between the Commission and its

Advisory Council and the representatives of the 50 governors,

We believe that they will also be valuable as reference

works, not only on Federal public land matters but con-

cerning all of our natural resources, for use by all levels

of government — Federal, state, and local — and the

academic community as well as all those who are interested

in the tremendous natural resources that we, as a nation,

possess.

^—^J Wayne N. Aspinall

Wayne N. Aspinall

Chairman

(iti)
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PUBLIC LAND LAW REVIEW COMMISSION

Background

The public lands of America date back to the time

of the Union's formation. Then, and soon thereafter,

seven of the original States ceded to the Central Gov-

ernment some 233.4 million acres of land lying west-

ward to the Mississippi River. Thereafter, through

purchase and treaty, the United States acquired an ad-

ditional billion acres of public domain, the last ac-

quisition being the purchase of Alaska from Russia in

1867. Altogether, nearly 2 billion acres of land in

32 States have been part of the public domain at one

time or another.

At first, these lands were sold for their revenue.

Eventually, however, as the pioneers swept westward,

the revenue-raising policy was replaced by one stress-

ing settlement and development of the land. The Home-

stead Act of 1862 was the first of a series of settle-

ment and development laws enacted over a period of

some 60 years - the desert land law, mining laws, and

the various homestead laws - all designed to meet a

particular need of the period. Meanwhile, many mil-

lions of acres were transferred to private ownership

through military, railroad, and other land grants, in-

cluding various grants to the States.

Through these means, nearly 1.2 billion acres

have passed from Federal ownership, leaving approxi-

mately 715 million acres of the original public domain

lands in Federal ownership. Of these 715 million acres

364 million are in the State of Alaska. Add to this

the 52 million acres acquired for various purposes, and

federally owned lands today amount to approximately

770 million acres - about one-third of the Nation's

total land area. Some of these lands are in national

forests and some are reserved for national parks, wild-

life refuges, and other specific uses; but more than

half constitute the "vacant and unappropriated" public

domain lands which have never left Federal ownership

and have not been dedicated to a specific use pursuant

to legislative authorization.

The Act establishing the Public Land Law Review

Commission contains in section 10 the following defini-

tion:

(xiv)
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As used in this Act, the term 'public

lands' includes (a) the public domain of

the United States, (b) reservations,

other than Indian reservations, created

from the public domain, (c) lands per-

manently or temporarily withdrawn, reserved

or withheld from private appropriation

and disposal under the public land laws,

including the mining laws, (d) outstand-

ing interests of the United States in lands

patented, conveyed in fee or otherwise,

under the public land laws, (e) national

forests, (f) wildlife refuges and ranges,

and (g) the surface and subsurface resources

of all such lands, including the disposi-

tion or restriction on disposition of the

mineral resources in lands defined by ap-

propriate statute, treaty, or judicial de-

termination as being under the control of

the United States in the Outer Continental

Shelf.

Working with the Commission are a 33-member Ad-

visory Council and the representatives of the 50 State

Governors.

(xv)
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Federal Legislative Jurisdiction

Staff:

Glen E. Taylor, Deputy Assistant Attorney

General, Land and Natural Resources

Division: Liaison Officer, Department

of Justice, and Member Advisory Council,

PLLRC.

Edward S. Lazowska, Legislative Assistant,

Land and Natural Resources Division:

Staff Contact, PLLRC, Department of

Justice, and Study Coordinator.

Mary Ellen Brown, Attorney, Land and Natural

Resources Division, Department of Justice:

Assistant Study Coordinator.

Elmer F. Bennett, General Counsel, PLLRC

Project Officer.

The individuals responsible for this study have

herein set out the product of their researches without the

agency review which is a condition precedent to agency ap-

proval. Consequently, views herein stated are those of such

individuals, and not those of the Department of Justice, of

the Public Land Law Review Commission, or of any cooperating

agency.
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E. Special Status of Section 10 Properties

1. Public domain lands. It should be noted that article I,

section 8, clause 17 of the Constitution provides for exercise

of Federal jurisdiction only as to places "purchased" with the

consent of the legislature of the host State. While this use of

the word "purchased" has been held by the courts to apply to all

forms of acquisition by the United States, including acquisition

by gift and through exercise of the power of eminent domain, the

clause has never been held applicable to lands of the public do-

main, since these lands have not been "purchased by the consent

of the Legislature of the State in which the Same shall be."

However, the United States has acquired the same type of legis-

lative jurisdiction as is contemplated by article I, section 8,

clause 17 over some public domain lands reserved for one or an-

other purpose, under provisions of Statehood Acts in the cases

of Hawaii and Alaska, under provisions of State constitutions in

the cases of Montana, North Dakota, South Dakota, and Washington,

or by State statutes specially profering cession of jurisdiction

over such land in a number of instances. Such Federal-State ar-

rangements received the blessing of the Supreme Court in

Ft. Leavenworth R.R. v. Lowe, 114 U.S. 525 (1885), where the

Court, in upholding the validity of an act of Kansas ceding to

the United States jurisdiction over the Fort Leavenworth military

reservation, said (pp. 541-2):

Though the jurisdicition and authority of

the general government are essentially

different from those of the State, they

are not those of a different country; and

the two, the State and the general govern-

ment , may deal with each other in any way

they may deem best to carry out the pur-

poses of the Constitution. It is for the

protection and interests of the States, their

people and property, as well as for the pro-

tection and interests of the people generally

of the United States, that forts, arsenals,

and other buildings for public uses are con-

structed within the States. As instrumental-

ities for the execution of the powers of the

general government, they are, as already said,
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exempt from such control of the States

as would defeat or impair their use for

those purposes; and if, to their more

effective use, a cession of legislative

authority and political jurisdiction by

the State would be desirable, we do not

perceive any objection to its grant by

the Legislature'of the State. Such

cession is really as much for the benefit

of the State as it is for the benefit of

the United States.

However, the great bulk of federally owned areas

which constitute the lands of the public domain, including the

great majority of such areas which have been reserved or with-

drawn for various Federal purposes, continue to be held by the

United States merely in a proprietorial status, with legisla-

tive jurisdiction remaining in the respective host States.

2. National forest lands. The other major area of the

PLLR Commission's interest, lands of the national forests of

the United States, also are in vast majority held by the United

States merely in a proprietorial status, with legislative jur-

isdiction remaining in the respective host States. This is so

because the earliest national forests were created by withdrawal

of lands from the public domain, and the Weeks Forestry Act of

1911, which authorized acquisition of privately owned lands for

national forest purposes, provided (16 U.S.C. 480):

The jurisdiction, both civil and criminal,

over persons within national forests shall

not be affected or changed by reason of

their existence, except so far as the

punishment of offenses against the United

States is concerned; the intent and meaning

of this provision being that the State

wherein any such national forest is situated

shall not, by reason of the establishment

thereof, lose its jurisdiction, nor the

inhabitants thereof their rights and

privileges as citizens, or be absolved from

their duties as citizens of the State.
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National forests, with the jurisdictional status of

their acquired lands normally controlled by this provision and

that of their public domain lands affected by the infrequency

with which the United States has received jurisdiction over such

lands, contain few areas subject to Federal legislative jurisdic-

tion. Only in several instances where national forest lands were

originally acquired by the Federal Government or reserved from

the public domain for some other Federal purpose and later con-

verted to national forest use, does there exist such legislative

jurisdiction as may have been acquired by the Government during

the previous use.
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F. Categories of Legislative Jurisdiction

1.. Development of categories. The early practice was State

transfer to the United States of exclusive legislative jurisdic-

tion, that is to say, of all the powers had by the State. Where

such jurisdiction has been acquired by the Federal Government

"the national and municipal powers of government, of every de-

scription, are united in the government of the Union." 132/ In

1819, Justice Storey expressed doubts as to "whether congress are

by the terms of the constitution, at liberty to purchase lands

for forts, dockyards &c . ,. with the consent of a state legislature,

where such consent is so qualified that it will not justify the

'exclusive jurisdiction', of congress there". 133/ From the be-

ginning, however, it was accepted that reservation by States of

the right to serve their court process within an area was not

inconsistent wo.th cession of exclusive legislative jurisdiction

over the area, and examination of State statutes discloses that

States have almost invariably made such a reservation.

In 1885, for the first time, the Supreme Court admitted

of the right in a State to reserve to itself more than merely

authority to serve process. In approving a statute of the State

of Kansas reserving certain rights to tax corporate assets on a

Federal reservation, the court described the statute as providing

for a cession of jurisdiction, rather than for a transfer of jur-

isdiction by State consent and consequent operation of the Consti-

tution. "It not being a case where exclusive legislative author-

ity is vested by the Constitution of the United States, that ces-

sion could be accompanied with such conditions as the State might

see fit to annex not inconsistent with the free and effective use

of the fort as a military post." 134/ The distinction between

132/ Pollard v. Hagan, 3 How. 212, 223 (1845).

133/ United States v. Cornell, 25 Fed. Cas. 646 (1819).

134/ Ft. Leavenworth R.R. v. Lowe, 114 U.S. 525,539 (1885).
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legislative jurisdiction acquired by consent of a State legis-

lature and such jurisdiction acquired by other means persisted

for some time, but was completely eliminated by the Supreme Court

in 1937. 135/ it has been accepted since then that, whatever the

method of transfer of legislative jurisdiction from a State to

the Federal Government, in such a transfer there may be retained

by the State, either for exclusive exercise by itself, or for ex-

ercise concurrently with a vesting of like authority in the

Federal Government, any of its normal State-type power or author-

ity. States have most often reserved their taxing authority, but

have also made an almost infinite variety of other reservations,

so that there are now numerous shadings of legislative jurisdic-

tion as to Federal properties. Various terms are used, often

loosely, to describe various jurisdictional status. For the pur-

poses of the present study there have been adopted the terms

which were applied in the 1955-1957 Interdepartmental Committee

Study: (1) exclusive legislative jurisdiction, (2) concurrent

legislative jurisdiction, (3) partial legislative jurisdiction,

and (4) proprietorial interest only.

2. Exclusive legislative jurisdiction. This term is applied

when the Federal Government possesses, by whichever method ac-

quired, all of the authority of the State, and in which the State

concerned has not reserved to itself the right to exercise any of

the authority concurrently with the United States except the

right to serve civil or criminal process in the area for activities

which occurred outside the area.

3. Concurrent legislative jurisdiction. This term is applied

to those instances wherein in granting to the United States au-

thority which would otherwise amount to exclusive legislative jur-

isdiction over an area, the State concerned has reserved to itself

the right to exercise, concurrently with the United States, all

of the same authority.

4. Partial legislative jurisdiction. This term is applied

in those instances wherein the Federal Government has been granted

for exercise by it over an area in a State certain of the State's

authority, but where the State concerned has reserved to itself

the right to exercise, by itself or concurrently with the United

135/ James v. Dravo Contracting Co., 302 U.S. 134 (1937)
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States, other authority constituting more than merely the right

to serve civil or criminal process in the area (e.g., the right

to tax private property).

5. Proprietorial interest only. This term is applied to

those instances wherein the Federal Government has acquired some

right or title to an area in a State, but has not obtained any

measure of the State's authority over the area. In applying

this definition, recognition should be given to the fact that the

United States, by virtue of its functions and authority under

various provisions of the Constitution, has many powers and immun-

ities not possessed by ordinary landholders with respect to areas

in which it acquires an interest, and of the further fact that all

its properties and functions are held or performed in a govern-

mental rather than a proprietorial capacity.

6. Multiplicity of categories. With the right of States to

withhold legislative jurisdiction from the United States, either

in whole or in part, firmly established, and with the Federal

Government demonstrating a growing disinclination to accept jur-

isdiction, States tended to repeal their consent and cession

statutes or to amend them by reserving additional powers for ex-

ercise by themselves. So, whereas early in the twentieth century

all States had statutes profering exclusive jurisdiction to the

United States, by the mid-nineteen fifties only twenty-five States

had statutes granting such jurisdiction in any circumstances.

Several now have no provision for cession of any jurisdiction to

the United States.

A great variety of State provisions not only made for a

similar variety of Federal-State jurisdictional situations on

Federal lands in different States, but created a variety of situ-

ations in individual States, according to the particular State

statute under which jurisdiction was transferred to the United

States. Indeed, it will be seen that in numerous instances dif-

ferent portions of the same Federal installation, all within the

same State, are in different jurisdictional status because they

were acquired at different times, when different State statutes

prevailed. 136/

136/ a striking example involves the site of the Post Office at

Winchester, Virginia, which is a mixture of exclusive jur-

isdiction, partial jurisdiction and proprietorial interest only,

the whole aggregating less than one-half acre of land.
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c. Bonneville Foyer Administration. The Bonneville

Power Administration has 467 properties, totalling 11,863.5

acres, primarily under its supervision and control, all of

them being section 10 lands and all in a proprietorial juris-

diction status. All of these properties are used for power

development and distribution.

The Administration finds proprietorial jurisdiction

not merely adequate, but advantageous. In no instance have

State or local laws required any adjustments in the use of

the property or created any other problems. On the other

hand, proprietorial jurisdiction has enabled State and local

provision of police services, fire protection, local garbage

and sewage disposal, vital statistics maintenance, and nu-

merous other services which are not locally available from

the Federal Government.

The 78 residents on the Administration's premises

at Midway, Hot Springs, Lower Monumental and Fairview sub-

-':.tions (Oregon) are in no way discriminated against in the

matter of privileges and services at the hands of local and

State governments. They are permitted to vote, the total of

27 resident children attend public schools, and in all other

matters, also, these persons are fully accepted as State and

local residents.

d. Bureau of Land Management. This Bureau reports

administering 327 section 10 properties aggregating 467,992,539.0

acres, and 48 non-section 10 properties aggregating 2,390,724.9

acres, a total of 375 properties aggregating 470,383,263.9 acres.

With only three exceptions, all the properties of this largest

Federal landholding agency are in a proprietorial jurisdiction

status.

Proprietorial jurisdiction is indicated as the most

advantageous for all the several purposes for which real

property is administered by the Bureau of Land Management.

It is reported that no problems have been encountered with

this status in the past, and none are anticipated.

The principal exception to the Bureau's jurisdic-

tional homogeny is Naval Petroleum Reserve No. 4, a 23 million-

acre area in Alaska, which is jointly managed by Interior (BLM)
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and the Navy Department. Concurrent jurisdiction vested

in the United States over this property by specific provi-

sion of section 11(b) of the Alaska Statehood Act (Act of

July 7, 1958, 72 Stat. 339). BLM indicates that the juris-

dictional status of this area is unimportant, because it is

an uninhabited wilderness, but that proprietorial jurisdiction

would be adequate for BLM purposes.

The two other BLM properties as to which the United

States has more than proprietorial jurisdiction are: (1) the

Tillamook Job Corps Civilian Conservation Center in Oregon

(625.5 acres - exclusive jurisdiction) and (2) the Cedar City

Administrative Site in Utah (5.2 acres - exclusive juris-

diction) . Both of these were formerly military installations

which have been retransferred to Interior after having served

their military purposes. The small Cedar City site is used

for storage, and no problems have been noted as arising out

of its exclusive jurisdiction status, although a lesser

jurisdictional status would be deemed appropriate by BLM.

The exclusive jurisdiction status of the Tillamook JCCC

Center has created problems, however. The most serious dis-

advantage occurs from lack of local law enforcement. The

Center is being used to carry out a Job Corps program of the

Office of Economic Opportunity and has 31 permanent residents

and approximately 164 Job Corpsmen. It is stated that Corps-

men who violate the law on the Center must be transported to

the U.S. Marshal in Portland, apparently some distance away.

It is indicated that other problems exist, but they are not

specified. A concurrent or proprietorial jurisdiction is

suggested by BLM as that which would best satisfy the needs

of this installation, but the agency has no present plans

for procuring the necessary legislation. Undoubtedly an

ameliorating factor at this installation is the apparent

fact that all the permanent residents are permitted to vote

in local elections, send their children (11) to local schools,

and otherwise receive benefits at the hands of the State and

local governments which they may or may not have legal right

to expect.
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APPENDIX B*

Jurisdictional Statue of Federal Lands

Table 1 - By Agency and Bureau

Table 2 - By State

Table 3 - By State and Agency

l%

These tables are based upon information developed

by the General Services Administration in an

inventory of the jurisdictional status of Federal

lands in the United States as of June 30, 1962,

and were prepared by that,agency.

Copies were reported available from GSA when this

report was deli/eied to Clearinghouse for reprint-

ing.
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667 Assimilative Crimes Act, 18 U.S.C. § 13 

The Assimilative Crimes Act, 18 U.S.C. § 13, makes state law 

applicable to conduct occurring on lands reserved or acquired by 

the Federal government as provided in 18 U.S.C. § 7(3), when the 

act or omission is not made punishable by an enactment of 

Congress. 

 

Prosecutions instituted under this statute are not to enforce the laws 

of the state, but to enforce Federal law, the details of which, 

instead of being recited, are adopted by reference. In addition to 

minor violations, the statute has been invoked to cover a number of 

serious criminal offenses defined by state law such as burglary and 

embezzlement. However, the Assimilative Crimes Act cannot be 

used to override other Federal policies as expressed by acts of 

Congress or by valid administrative orders. 

 

The prospective incorporation of state law was upheld in United 

States v. Sharpnack, 355 U.S. 286 (1957). State law is assimilated 

only when no "enactment of Congress" covers the conduct. The 

application of this rule is not always easy. In Williams v. United 

States, 327 U.S. 711, 717 (1946), prosecution of a sex offense 

under a state statute with a higher age of consent was held 

impermissible, but a conviction for a shooting with intent to kill as 

defined by state law was upheld, despite the similarity of 

provisions of 18 U.S.C. § 113. Fields v. United States, 438 F.2d 

205 (2d Cir.), cert. denied, 403 U.S. 907 (1971); but see 

Hockenberry v. United States, 422 F.2d 171 (9th Cir. 1970). See 

also United States v. Bowers, 660 F.2d 527 (5th Cir. 1981) (child 

abuse); United States v. Smith, 574 F.2d 988 (9th Cir. 

1978)(sodomy). There seems to be a definite trend to construe 18 

U.S.C. § 13 liberally to provide complete coverage of criminal 

http://www.justice.gov/usao/index.html
http://www.justice.gov/usao/eousa/foia_reading_room/usam/index.html
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/title9.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00666.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00668.htm
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/crm00000.htm


conduct within an enclave, even where the offense is generally 

covered by Federal law. See, e.g., United States v. Johnson, 967 

F.2d 1431 (10th Cir. 1992)(aggravated assault); United States v. 

Griffith, 864 F.2d 421 (6th Cir. 1988)(reckless assault); United 

States v. Kaufman, 862 F.2d 236 (9th Cir. 1988)(assault); Fesler v. 

United States, 781 F.2d 384 (5th Cir.), cert. denied, 476 U.S. 1118 

(1986)(child abuse). 

 

The Uniform Code of Military Justice (U.C.M.J.), 10 U.S.C. §  801 

et seq., because of its unlimited applicability, is not considered an 

"enactment of Congress" within the meaning of 18 U.S.C. § 13. 

See United States v. Walker, 552 F.2d 566 (4th Cir. 1977), cert. 

denied, 434 U.S. 848 (1977)(drunk driving). See also Franklin v. 

United States, 216 U.S. 559 (1910). Military personnel committing 

acts on an enclave subject to Federal jurisdiction which are not 

made an offense by Federal statutes other than the U.C.M.J. may 

therefore be prosecuted in district court for violations of state law 

assimilated by 18 U.S.C. § 13, even though they are also subject to 

court martial. However, dual prosecution, it should be noted, is 

constitutionally precluded by the Double Jeopardy Clause. See 

Grafton v. United States, 206 U.S. 333 (1907). 

 

Section 13 of Title 18 does not assimilate penal provisions of state 

regulatory schemes. See United States v. Marcyes, 557 F.2d 1361 

(9th Cir. 1977). Nor does it incorporate state administrative 

penalties, such as suspension of drivers licenses. See United States 

v. Rowe, 599 F.2d 1319 (4th Cir. 1979); United States v. Best, 573 

F.2d 1095 (9th Cir. 1978). Section 13(b) allows suspension of 

licenses within the enclave. 

 

Federal agency regulations, violations of which are made criminal 

by statute, have been held to preclude assimilation of state law. See 

United States v. Adams, 502 F. Supp. 21 (S.D.Fla. 1980)(carrying 

concealed weapon in federal courthouse); United States v. Woods, 

450 F. Supp. 1335 (D.Md. 1978)(drunken driving on parkway). In 



Adams, 502 F. Supp. 21, the defendant was charged with carrying 

a concealed weapon in a United States Courthouse in violation of 

18 U.S.C. § 13 and the pertinent Florida felony firearms statute. In 

dismissing the indictment, the Adams court concluded that a 

General Services Administration (GSA) petty offense weapons 

regulation (41 C.F.R. § 101-20.313), explicitly provided for by 

statute, 40 U.S.C. §  318a, amounted to an enactment of Congress 

within the meaning of 18 U.S.C. §  13 and, therefore, the defendant 

could not be prosecuted by the assimilation of state law which 

prohibited the same precise act. 

 

It is important to note, however, that a critical provision of the 

GSA regulations apparently was not considered in Adams. See 41 

C.F.R. § 101-20.315 which provides in part: 

 

Nothing in these rules and regulations shall be construed to 

abrogate any other Federal laws or regulations or any State and 

local laws and regulations applicable to any area in which the 

property is situated. 

 

This non-abrogation provision arguably would permit the 

assimilation of appropriate state firearms laws or other state 

statutes notwithstanding the existence of the GSA regulations. It 

appears that this language has never been considered in any 

reported case. Moreover, no discussion of the meaning of this 

language appears in the pertinent parts of the Federal Register, 43 

Fed.Reg. 29001, July 5, 1978; 41 Fed.Reg. 13378, March 30, 

1976. We believe it would be reasonable to interpret this non-

abrogation provision as permitting the government, in its 

discretion, to proceed under 18 U.S.C. § 13 and appropriate state 

firearms laws, rather than under the GSA weapons regulation. 
[cited in USAM 9-20.100; USAM 9-20.115] 

 

http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/20mcrm.htm#9-20.100
http://www.justice.gov/usao/eousa/foia_reading_room/usam/title9/20mcrm.htm#9-20.115


 

 

Exhibit C 



US Attorneys > USAM > Title 9 > Criminal Resource Manual 664 

prev | next | Criminal Resource Manual 

 

664 Territorial Jurisdiction 

 

Of the several categories listed in 18 U.S.C. § 7, Section 7(3) is the 

most significant, and provides: 

 

The term "special maritime and territorial jurisdiction of the United 

States," as used in this title, includes: . . . 

 

(3) Any lands reserved or acquired for the use of the United States, 

and under the exclusive or concurrent jurisdiction thereof, or any 

place purchased or otherwise acquired by the United States by 

consent of the legislature of the State in which the same shall be, 

for the erection of a fort, magazine, arsenal, dockyard, or other 

needful building. 

 

As is readily apparent, this subsection, and particularly its second 

clause, bears a striking resemblance to the 17th Clause of Article I, 

Sec. 8 of the Constitution. This clause provides: 

 

The Congress shall have power. . . To exercise exclusive 

Legislation in all Cases whatsoever, over such District (not 

exceeding ten Miles square) as may, be Cession of particular 

States, and the acceptance of Congress, become the Seat of the 

Government of the United States, and to exercise like Authority 

over all Places purchased by the Consent of the Legislature of the 

State in which the Same shall be, for the Erection of Forts, 

Magazines, Arsenals, dock-Yards, and other needful Buildings. 

(Emphasis added.) The constitutional phrase "exclusive 

legislation" is the equivalent of the statutory expression "exclusive 

jurisdiction." See James v. Dravo Contracting Co., 302 U.S. 134, 

141 (1937), citing, Surplus Trading Co. v. Cook, 281 U.S. 647, 652 
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(1930). 

 

Until the decision in Dravo, it had been generally accepted that 

when the United States acquired property with the consent of the 

state for any of the enumerated purposes, it acquired exclusive 

jurisdiction by operation of law, and any reservation of authority 

by the state, other than the right to serve civil and criminal process, 

was inoperable. See Surplus Trading Co. v. Cook, 281 U.S. at 652-

56. When Dravo held that a state might reserve legislative 

authority, e.g., the right to levy certain taxes, so long as that did not 

interfere with the United States' governmental functions, it became 

necessary for Congress to amend 18 U.S.C. § 7(3), by adding the 

words "so as," to restore criminal jurisdiction over those places 

previously believed to be under exclusive Federal legislative 

jurisdiction. See H.R. Rep. No. 1623, 76th Cong., 3d Sess. 1 

(1940); S. Rep. No. 1788, 76th Cong., 3d Sess. 1 (1940). 

 

Dravo also settled that the phrase "other needful building" was not 

to be strictly construed to include only military and naval 

structures, but was to be construed as "embracing whatever 

structures are found to be necessary in the performance of the 

function of the Federal Government." See James v. Dravo 

Contracting Co., 302 U.S. at 142-43. It therefore properly 

embraces courthouses, customs houses, post offices and locks and 

dams for navigation purposes. 

 

The "structures" limitation does not, however, prevent the United 

States from holding or acquiring and having jurisdiction over land 

acquired for other valid purposes, such as parks and irrigation 

projects since Clause 17 is not the exclusive method of obtaining 

jurisdiction. The United States may also obtain jurisdiction by 

reserving it when sovereign title is transferred to the state upon its 

entry into the Union or by cession of jurisdiction after the United 



States has otherwise acquired the property. See Collins v. Yosemite 

Park Co., 304 U.S. 518, 529-30 (1938); James v. Dravo 

Contracting Co., 302 U.S. at 142; Surplus Trading Co. v. Cook, 

281 U.S. at 650-52; Fort Leavenworth R.R. Co. v. Lowe, 114 U.S. 

525, 526-27, 538, 539 (1885). 

 

The United States may hold or acquire property within the borders 

of a state without acquiring jurisdiction. It may acquire title to land 

necessary for the performance of its functions by purchase or 

eminent domain without the state's consent. See Kohl v. United 

States, 91 U.S. 367, 371, 372 (1976). But it does not thereby 

acquire legislative jurisdiction by virtue of its proprietorship. The 

acquisition of jurisdiction is dependent on the consent of or cession 

of jurisdiction by the state. See Mason Co. v. Tax Commission, 302 

U.S. 97 (1937); James v. Dravo Contracting Co., 302 U.S. at 141-

42. 

State consent to the exercise of Federal jurisdiction may be 

evidenced by a specific enactment or by general constitutional or 

statutory provision. Cession of jurisdiction by the state also 

requires acceptance by the United States. See Adams v. United 

States, 319 U.S. 312 (1943); Surplus Trading Co. v. Cook, 281 

U.S. at 651-52. Whether or not the United States has jurisdiction is 

a Federal question. See Mason Co. v. Tax Commission, 302 U.S. at 

197. 

 

Prior to February 1,1940, it was presumed that the United States 

accepted jurisdiction whenever the state offered it because the 

donation was deemed a benefit. See Fort Leavenworth R.R. Co. v. 

Lowe, 114 U.S. at 528. This presumption was reversed by 

enactment of the Act of February 1, 1940, codified at 40 U.S.C. 

§ 255. This statute requires the head or authorized officer of the 

agency acquiring or holding property to file with the state a formal 

acceptance of such "jurisdiction, exclusive or partial as he may 

deem desirable," and further provides that in the absence of such 

filing "it shall be conclusively presumed that no such jurisdiction 



has been acquired." See Adams v. United States, 319 U.S. 312 

(district court is without jurisdiction to prosecute soldiers for rape 

committed on an army base prior to filing of acceptance prescribed 

by statute). The requirement of 40 U.S.C. §  255 can also be 

fulfilled by any filing satisfying state law. United States v. 

Johnson, 994 F.2d 980, 984-86 (2d Cir. 1993). The enactment of 

40 U.S.C. § 255 did not retroactively affect jurisdiction previously 

acquired. See Markham v. United States, 215 F.2d 56 (4th Cir.), 

cert. denied, 348 U.S. 939 (1954); United States v. Heard, 270 F. 

Supp. 198, 200 (W.D. Mo. 1967). 

 

COMMENT: In summary, the United States may exercise plenary 

criminal jurisdiction over lands within state borders: 

 

A. Where it reserved such jurisdiction upon entry of the state 

into the union;  

B. Where, prior to February 1, 1940, it acquired property for a 

purpose enumerated in the Constitution with the 

consent of the state;  

C. Where it acquired property whether by purchase, gift or 

eminent domain, and thereafter, but prior to February 1, 

1940, received a cession of jurisdiction from the state; 

and  

D. Where it acquired the property, and/or received the state's 

consent or cession of jurisdiction after February 1, 

1940, and has filed the requisite acceptance. 
[cited in USAM 9-20.100] 
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1630 Protection of Government Property—Real Property -- 18 U.S.C. § 7 

The Federal government is the single largest holder of real estate in 

the United States. Federal custody and control over this property 

brings with it a host of responsibilities, including in some cases 

federal criminal jurisdiction. Yet it is clear that federal criminal 

jurisdiction does not exist over real property simply because the 

United States owns it. See Adams v. United States, 319 U.S. 312 

(1943). 

 

For purposes of federal criminal jurisdiction, government property 

can be categorized in three ways. First, certain lands fall within the 

exclusive jurisdiction of the United States. As this term implies, on 

these lands federal criminal law applies to the exclusion of state 

law. Other properties acquired by the United States fall within the 

concurrent criminal jurisdiction of the state and Federal 

governments. Finally, the United States may acquire property 

without accepting any special criminal jurisdiction over it. In this 

situation the United States simply retains proprietary jurisdiction 

over the property. 

 

The jurisdictional status of property acquired by the United States, 

is important because it triggers the application of a series of federal 

laws, known as federal enclave statutes. These statutes apply to 

lands within the "special maritime and territorial jurisdiction of the 

United States," a term which includes "(a)ny lands reserved or 

acquired for the use of the United States, and under the exclusive 

or concurrent jurisdiction thereof . . . . See 18 U.S.C. § 7(3). 

Therefore any property under the exclusive or concurrent 

jurisdiction of the United States is subject to these federal enclave 

laws. 
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The federal enclave laws provide two forms of protection to 

property found on federal land. At the outset these laws 

specifically forbid certain property crimes. For example, arson, 

theft, receiving stolen goods, destruction of property and robbery 

are all prohibited within the special maritime and territorial 

jurisdiction of the United States. See 18 U.S.C. §§  81 (arson), 661 

(theft), 662 (receiving stolen goods), 1363 (destruction of 

property), 2111 (robbery). In addition, 18 U.S.C. § 13 incorporates 

state law into the law of the federal enclave. Thus, property 

offenses which violate state law but are not otherwise punishable 

under federal law become federal crimes when committed on a 

federal enclave within the state. 

 

Through these two means the federal enclave statutes add 

significantly to the body of law protecting government property. 

While these laws are not expressly limited to crimes involving 

government property, much of the property crime occurring in a 

federal enclave will involve property belonging to the United 

States. Therefore, United States Attorneys should be aware of the 

jurisdictional status of all federal property within their respective 

districts. 

 

There are three methods by which the United States obtains 

exclusive or concurrent jurisdiction over federal lands in a state: 

(1) a state statute consenting to the purchase of land by the United 

States for the purposes enumerated in Article 1, Section 8, Clause 

1 7, of the Constitution of the United States; (2) a state cession 

statute; and (3) a reservation of federal jurisdiction upon the 

admission of a state into the Union. See Collins v. Yosemite Park 

Co., 304 U.S. 518 (1938). Since February 1, 1940, the United 

States acquires no jurisdiction over federal lands in a state until the 

head or other authorized officer of the department or agency which 

has custody of the lands formally accepts the jurisdiction offered 

by state law. See 40 U.S.C. § 255; Adams v. United States, 319 



U.S. 312 (1943). Prior to February 1, 1940, acceptance of 

jurisdiction had been presumed in the absence of evidence of a 

contrary intent on the part of the acquiring agency or Congress. See 

Silas Mason Co., Inc. v. Tax Commission, 302 U.S. 186 (1937). 

See also USAM 9-20.000 et seq., for a discussion of federal 

enclave jurisdiction. 
[cited in Criminal Resource Manual 1635; USAM 9-66.100] 
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