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Abstract

This chapter is an examination of the incentive structure set up by the law of
marriage and divorce. Two forms of opportunistic behaviour are of particular
interest: the ‘greener-grass effect and the ‘ Black-Widow' effect.
Thereisacasefor seriously considering expectation damages asabasisfor
post-divorce support obligationsand asset division. The current focusof marital
law on a mixture of needs-based and contractual elements in divorce
settlements is vulnerable to the charge that behaviour is encouraged in both
males and femalesthat is predatory in nature. The contractual uncertainty that
follows from this may well deter some good quality marriages that might
otherwise occur.
JEL classification: K12
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1. Introduction

Thegrowth of divorce, reduction in rates of marriage, growth of co-habitation,
and similar trends in western society have all caused concern in recent years.
Families are less stable and this has implications for the welfare of children.

From an economic perspective, a major issue is the incentive structure set
up by thelaw of marriage and divorce. The dependency and vulnerability of one
marriage partner to opportunistic behaviour by the other is foreseeable under
current laws, opportunism being defined as self-seeking with guile (definition
of Williamson, 1985, p. 47). This chapter is specifically concerned with the
extent to which laws may have set up incentives encouraging divorces that
would otherwise be avoided and discouraging marriages that might otherwise
have occurred

Two adverseincentivesare of particular interest. Financia obligations may
create incentives for a high-earning partner to divorce a low-earning, or
possibly smply ageing, spouseif the law does not require full compensation of
lost benefits. Elsewhere, | have called this the ‘greener-grass’ effect (Dnes,
1978). Under current social conditions and present marital law, the
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greener-grasseffect will typically induceweal thy men to abandon poorer wives.
Therecould also be an incentive for adependent spouseto divorce if payments
based on dependency allow the serial collection of marital benefits without
regard to the costs imposed on the other party. | call the second adverse
incentive the ‘Black-Widow' effect (Dnes, op cit.). Under current conditions,
Black Widows are likely to be women with relatively poor husbands in
marriages where the husband cannot transfer benefits to deter her exit.

2. Marriageasa Long-Term Contract

A useful starting point isto think of marriage asacontract between two parties
and divorce as resulting from breach of contract, although it should be noted
that marriage predated the development of contract. A purely contractua
starting point would be modern, although contractual elements are present in
the case law (Lloyd Cohen, 1987, p. 270). A contractual approach is aso
capable of considerable sophistication and it is unhelpful to dismissit out of
hand, particularly where inherently economic issues like asset division are at
stake.

Becker was a pioneer among economic theorists of marriage and is often
regarded as abéte noir by writers hostile to economics-based approachesto the
family. Becker’ swork isadmirable but was not focused on opportunism. It has
lead to morerecent bargaining theories of thefamily. Theinterested reader may
see Becker (1974a) and Becker (1991) to inspect the origins of economic
analysis of the family.

Lloyd Cohen (1987) describes marriage asan unusual contract inwhichthe
parties exchange promises of spousal support, where the value of the support
iscrucialy dependent on the attitude with which it isdelivered. In atraditional
marriage, many of the domestic services provided by thewife occur early inthe
marriage, whereas the support offered by the male will grow in value over the
longer term. The opportunities of the parties may change so that one of them
has an incentive to breach the contract. Divorce imposes costs on both parties,
equal to at least the cost of finding areplacement spouse of equivalent value (in
contract terms this cost is technically a measure of expectation damages, that
is the replacement cost of the anticipated spousal support). Cohen argues that
the risks and costs of being an unwilling party to divorce are asymmetrically
distributed: the husband might be tempted to take the wife' s early servicesand
dump her to enjoy hislater incomewithout her (the‘ greener-grass’ effect), and
shewill tend to be worth less on the remarriage market than amale of similar
age(Lloyd Cohen, 1987, p. 278). Why do people marry? There are both psychic
and instrumental benefits to marriage.
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Thewillingness of someone to commit themselvesto onesalf is evidence of
worthiness of such love, and marriage gives a means of protecting long-term
investmentsin marital assets. According to Cohen the spouses may beregarded
as ‘unigue capita inputsin the production of a new capital asset, namely ‘the
family’. In particular, children are shared marital outputs. Another
instrumental gain isthe provision of insurance: parties give up their freedom
to seek new partners, if their prospectsimprove, for asimilar commitment from
aspouse, whichisrationa if the gains from marriage exceed the cost of losing
freedom to separate (see Posner, 1992). The gains from marriage reflect
surpluses that can be seen as appropriable and may tempt a spouse to
opportunistic behaviour, comparable to the incentives in more regular
long-term contracts (see Klein, Crawford and Alchian, 1978). Cohen also
draws attention to the role of marriage-specific investments like the effort
expended on raising children, or the prospect of losing association with one's
children, as‘hostages' that may suppress opportunistic exit from the marriage.

Cohen favoursthe preservation of restraintson opportunistic divorce, which
he sees as requiring understanding that marriage is a long-term contractual
relationship. The ‘wrong’ judicial approach to obligations like long-term
support can lead to too much or too little divorce. Thisobservation bringsinthe
idea of an optimal level of divorce, which might be encapsulated in arule like
‘let them divorce when the breaching party (the onewho wantsto leave, or who
has committed a “marital offence”) can compensate the victim of breach’. (I
pursue the idea of optimal breach further below.)

A contractual focus on marriage is of value but the underlying view of the
marriage contract needsto be sophisticated. Marriage contractsrevolve around
direct and instrumental benefits, bargaining influences (Lundberg and Pollak,
1996), shared goods, long-term marriage-specific investments, incentives for
due performance and incentives for opportunism. These factors are of
considerableconsequence. If thelaw covering thefinancial obligationsattached
to divorce fails to suppress opportunism, then people will be hurt: fewer
marriages will occur than otherwise and there may be less investment in
marriage-specific activities like child raising. People will not be certain of
obtaining predictable returns on marital investments.

3. Efficient Marital Breach

Breach of contract may be optimal, providing compensation is paid to the
breached-against party for lost expectation. Awarding ‘ expectation damages
isindeed the standard remedy for breach among commercial parties, and has
the characteristic of placing the partiesin the position they would have beenin



5810 Marriage Contracts 867

if the contract had been completed (see Dnes, 1996). The common law may be
considered efficient (wealth maximizing for the parties) in awarding
expectation damages for breach. One would not insist on specific performance
of a commercial contract. However, so as not to over-insure the victim of
breach there is an important requirement for the victim to take any steps
possible to mitigate the loss.

Later in this chapter | shall show that a sophisticated view of the marriage
contract, drawing on modern ideas of long-term relational contracting could
give a useful direction to policy. For the moment, | examine a more limited,
classical form of contract. Marriage vows would be taken quite literaly and
promises would be seen as binding. For example, atraditionalist view of the
marriage contract is as an exchange of lifetime support for the wife, in which
she shares the standard of living (‘output’) of the marriage, for domestic
services such as housekeeping and child rearing. The classical-contract view
could easily include less traditionalist frameworks. Breach of contract by one
party would allow the other to reclaim lost expectation subject to an obligation
to mitigate losses.

All the traditional marital offences, such as adultery, unreasonable
behaviour and abandonment, would be relevant to a divorce system based on
classical breach of contract, in determining who had breached. Equally,
no-fault divorce would be consistent with the notion of efficient breach as it
would simply represent either (i) a decision by one party to breach the marital
contract and pay damages, or (ii) amutual decision to end the contract with a
negotiated settlement.

Consider a lengthy marriage that ends in divorce. The parties met when
they | eft university. After working for someyearsthe wife gave up work to have
children and care for them. When the youngest child started school, she
returned to work but at a lower wage than previously. After 20 years of
marriage, the husband petitionsfor divorce on the grounds of separation. Their
housing and other assets have always been held jointly.

The husband would be expected to share property and income to maintain
the standard of living his ex-wife would have enjoyed for the remainder of the
marriage. Expectation damages are identical to the minimum sum that he
would haveto pay to buy from her the right to divorce her, if divorce were only
availableby consent. (He might haveto pay up to hisnet benefit from divorcing
if thiswere higher and his ex-wife were able to hold out.)

Thecourt would assesswhat that standard of living was and determinewho
had breached the contract. The breaching partner would not generally be
difficult to detect if attention is focused, as is common across the law, on
proximate causes. The fact that the divorced wife gave up work for awhile or
now earnslessthan might have been the casewithout child-careresponsibilities
isimmaterial in finding expectation damages:. broadly, if it can be judged that



868 Marriage Contracts 5810

she would have enjoyed the use of a large house and of other assets and
available monetary sums, she would be awarded the assets and income to
support that lifestyle. Her own income would contribute to that expectation, as
would her own share of the house and other assets. The divorcing husband
would be expected to contribute from hisincome and his share of the assetsto
provide that support for his ex-wife, regardless of the impact on his own
lifestyle or on any subsequent marriage partner. Any common-law or statutory
requirement to maintain the standard of living of the children of the marriage
could be dealt with separately by the court, although the requirement would
probably be met by maintaining expectation in the example.

Following the principle of loss mitigation, if separation from allows the
former wife to increase her income or assets in some way, or there are
opportunities to avoid losses (including opportunities for remarriage) those
amounts should be deducted from the settlement. In addition, if she contrived
an apparent breach, for exampleby pursuing oppressiveformsof behaviour, the
husband could excuse his breach under the doctrine of duress (other classical
contract doctrineswould a so be needed, for example misrepresentation, but do
not seem central to the issues at this point). Without such safeguards, couples
might be careless in preserving the marriage. With these qualifications,
expectation damages would ensure that only efficient breach occurred, that is
when someone’ s gain from the divorce exceeded the compensation needed to
put the other party, asfar asmoney could, in the same position as before. From
a traditionalist perspective, the approach would give security to a woman
contemplating an investment in home-making rather than labour-market
activities - although it is actually supportive of a wide range of possible
marriage types.

Under a classical-contracting approach, the courts would recreate the
expected living standard of the victim of breach of the marital contract by
adjusting the property rights and incomes of the parties at divorce. Fault would
matter to the extent that the court would need to establish who was the
breaching party but thiswould not rule out no-fault divorce (actually, unilateral
breach where one party wishes to leave the marriage without citing marital
offences and can divorce the other party against hisor her will). It would only
be irrelevant in a system of mutual consent, where both parties negotiated a
settlement stating that neither was at fault; where bargaining would safeguard
expectations. The classical-contracting approach preserves incentives for the
formation of traditional families, if that were considered important. Any costs
incurred by the victim of breach in raising children would be more than
compensated since expectation normally exceeds such costs. The partieswould
only enter the marriage and incur costs (possibly as opportunities forgone,
which we discuss further below) if they expected their personal welfare to be
higher - hence, expectation exceeds (reliance) costs.
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Classical contracting is also consistent with the simultaneous existence of
separate legal obligations for the maintenance of children. However, it would
only be consistent with a literal interpretation of the clean-break principle
favoured in much recent family law if sufficient property rights can be
transferred to avoid the need for subsequent periodical payments. A
classical-contract view would not be consistent with views emphasizing the
sanctity of marriage, which insists upon specific performance.

No more difficulty should arise in family law than in commercia law in
carrying out calculations of expectation damages. Typicaly, both parties will
be at a mature stage of their lives where their lifestyles are reasonably
foreseeable. It would be harder to calculate alternatives like reliance damages
(seebelow). The courts might well discover they faced agreat deal of argument
over who had caused the breach. There might a so be atendency to apply rigid
views of what constituted a party’s reasonable expectation in a marriage,
although, historically, there has been more of a problem of discretion and
inconsistency in the case law on long-term support of ex-wives.

Other criticisms of an expectation-damages approach tend to be based on
sectional views of social welfare. Thus, the arguments of feminists may be used
to reject the idea of divorce rules that reinforce the dependency of women on
men. Some liberas (for example, Kay, 1987) argue for measures to increase
equality between males and femalesin their social roles. Others (for example,
Gilligan, 1982) argue that men and women are different (women’s art,
women’'s ways of seeing, women'’ s writing, and so on).

Recent moves in divorce law to compensate women for forgoing career
opportunities, or to ‘rehabilitate’ them have been sympathetically received by
these groups. Such moves focus on opportunity cost and amount to using
restitutionary or possibly reliance standards of compensation.

4. The Reliance Approach

In The Limits of Freedom of Contract, Michael Trebilcock (1993) contrasts an
analysis of the financial consequences of divorce based on classical-contract
ideas with contemporary trends towards compensating opportunity costs.
Trebilcock argues strongly for an expectation-damages approach to marital
breakdown, particularly because thiswill suppress opportunistic abandonment
of dependent spouses. According to Trebilcock, the feminist dilemmais that
divorce laws that are protective of women legitimize the subordinate role of
women in society, whereas treating the divorcing couple as equals ignores the
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labour-market disadvantages that domestic specialization confers on many
divorcing women.

What would happen if we compensated the abandoned spouse (usually the
woman) or the woman choosing to leave the marriage, for the opportunity cost
of marrying? Opportunity cost comprisesthe value of alternative prospects she
gave up. In contract terms, this amounts to awarding reliance damages: the
opportunity cost has become akin to wasted expenditure and the suggested rule
seeksto put her in the position she would have been in had the marriage never
taken place (the status quo ante). Reliance draws attention to the loss of career
opportunitiesfor many women either on entering marriage or in stopping work
to have children. An economically strong woman leaving a marriage might
receive nothing under this approach, if she could be shown to have lost nothing
through marriage.

This form of compensation should strictly provide the difference between
what has been obtained up to the point of divorce and what the lost opportunity
might reasonably be expected to have provided over some targeted period of
time. The court would be required to examine and adjust the property rights of
the divorcing spousesto put the divorcing woman in the financial position she
could claim marriage prevented her from attaining. The suggested operation
of this standard is hot strictly equivalent to the use of reliance damages, either
in contract (when this occurs) or in tort, because there is no suggestion that the
payment of reliance damages should be linked to breach of contract: the
adjustment is usually simply to be made for the benefit of an economically
weakened divorcing woman (or comparable male cases if they emerged, for
examplewhere he had given up work to carry out child care). Equally, thereis
no reason in principle why reliance damages could not be linked to breach of
contract, either in the sense of marital offences (substantial breach) or ssimply
as adecision by one party to leave the marriage.

Trebilcock points out that the reliance approach is harsh inits treatment of
divorcing women with poor pre-marriage career prospects, for example, the
waitress who marries a millionaire. Such cases would receive very little
compensation for marital breakdown. Reliance damages were rejected in 1980
by the English Law Commission as requiring too much speculation about what
might have been. |n comparison, expectation damages require | ess speculation:
comparisonsare not in the distant past and it is usually reasonably clear by the
time of divorce how the standard of living would have developed.

Nonetheless, reliance does have its supporters among some economics of
law practitioners, notably in the valuation of the loss of a housewife' s services
in fatal-accident cases and in establishing a bare incentive for investment in
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household production. (On accident valuation, see Knetsch, 1984.) In the case
of afatal accident, thewifeislost and in some jurisdictionsthe husband claims
her opportunity cost of participating in the marriage as an alternative to
claiming her replacement cost (that is, hiring a housekeeper). The reasoning
is that the benefits to them both of her forgoing that opportunity must have
been at least equal to the opportunity cost (for example wage in paid
employment) or she would not have given up the opportunity. The advantage
to the professional-class bereaved husband is that compensation will typically
be higher.

Although reliance damages would tend to be lower than expectation
damages, assuming the marriage increased each party’s expected welfare,
incentives for investments in domestic services would be preserved. A woman
contemplating marriage-specific investments in child care by giving up
labour-market opportunities (the reliance) for example, is better off in the
marriage with those investments and is at |east aswell off if it all goeswrong.
Therefore, theincentive remainsfor traditiona marriagesin which thewoman
exchanges domestic services for long-term support. The reliance approach
couldthereforeeasily support apublic-policy objective of preservingtraditional
family lifestyles, which may not be appreciated by some of its supporters.
Equally, one could support investments by malesin child care by establishing
their right to reliance damages upon divorce.

Reliance damages will not be associated with efficient breach. Taking a
contractual view first, if reliance damages are owed for breach of contract, a
party may breach when the net benefit to them before damages is exceeded by
thelossto the other party (opportunistic breach). Thisisbecausethey only have
to pay for reliance, which is normally less than expectation, so the socialy
suboptimal breach confers a private net advantage to the breaching party.

In a system awarding reliance damages for breach of contract, we would
expect additional, opportunistic divorces compared with an expectation
standard. Women's marriage-specific investments tend to be made early in
marriage, and their remarriage opportunities are poorer than men’s owing to
the different operation of ageing processes, demographic factors and the fact
that the children of an earlier marriage will be a financia burden on a new
husband. Men therefore would be more likely to divorce their wives (the
‘greener-grass effect’) and the increase in opportunistic divorceswould tend to
harm the interests of women on balance.

Under a system awarding reliance damages for breach, we could expect a
great dedl of judicial effort to go into establishing fault (in the sense of who
breached the marriage contract) just as under an expectation standard. If less
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were at stake because reliance is normally less than expectation, there would
be a lower incentive to pursue disputes and there might be fewer resources
devoted to such conflict. However, the main driving force is that a finding of
fault will result in alarge bill under both standards so the differenceisunlikely
to be great.

In a system awarding reliance damages of right to a divorcing party
regardless of the cause of breach (typically an award to awife - but possibly a
husband - who has specialized in child care) there may a so be an incentive for
opportunism of a different kind. The problem is not peculiar to the reliance
standard but affects all non-fault standards, for example, consider an award
from a spouse divorced against his or her will under the Matrimonial and
Family Proceedings Act 1984. The apparently vulnerable wife (or husband)
might decide to divorce when the net gain from divorce including the reliance
award exceeds her (or his) expected net benefit from the marriage continuing,
which isaform of inefficient breach. This problem could not happen under a
more contractual approach, because a decision to end the marriage would be
breach of contract and would attract a damages penalty rather than an award.
The practical problem here is that the woman in the example will either not
care(onfinancia grounds) whether the marriage survives, or may feel shewill
be better off without it. The law will have effectively written an insurance
contract that perversely influences behaviour: acase of moral hazard. Thistype
of opportunism (the ‘Black-Widow’ effect) would lead to the prediction that
divorcesinitiated by women would increase whenever such specified damages
were introduced.

Thereliance approach could encourage opportunistic behaviour and would
encounter problems of definition and cal culation of thestatusquo ante. Itisnot
kind to divorced women who start out with poor career prospects. Like the
expectation standard, relianceimpliesno special statusfor any particular family
asset: houses, pensions, and anything else, are all candidates for trading off
with the aim of achieving the targeted level of support for a party. Reliance
could be criticized for introducing a tort focus into the financial obligations of
divorce, treating decisions to invest in domestic services as like sustaining
injury, and carrying the implication that home building and child raising are
activities with no benefits for the domesticated provider. As with expectation
damages, a reliance approach could be operated around a separate system of
child-support obligations.
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5. Restitutionary Damages

Carboneand Brinig (1991) identify a modern development in divorce law that
they describe as a restitution approach. In a US context, they argue that
academic analysis has been led by developments in the courts, which have
increasingly emphasized settlements that repay lost career opportunities,
particularly in the context of a wife's domestic support of her husband and
children during periods that allowed for the development of business capital,
and other contributions to a spouse’s career (see, for example, Jamison v.
Churchill Truck Lines, 632 SW. 2d. 34, 3536 (Missouri Ct. App. 1982),
awarding part of business for domestic contributions; see aso Carbone, 1990;
Krauskopf, 1980, 1989, and O’ Connell, 1988).

Restitution might be considered appropriate when a wife supports her
husband through college: if they |ater divorce, the question iswhether itisright
that he should keep all the returns on this human-capital investment. The
canonical example would be where the wife undertakes the child care so that
her husband can develop his professional or business life. Restitution is often
cited as an appropriate remedy in contract law when not returning money paid
out by the victim of breach would lead to unjust enrichment of the breaching
party. Restitution isideologically acceptable to cultural feminists who wish to
emphasi ze the repayment of sacrifices.

A restitution approach is distinct from a reliance approach, although both
often emphasize the same life choi ces, for example the opportunity forgone for
aseparate career. Under arestitution approach, compensation isin the form of
asharein the market gain supported by the (typically) wife' s supportive career
choice, for example asharein the returnsto amedical degree, or ashare of the
business. Restitution istherefore only possible where measurable market gains
have resulted from the * sacrifice’. The reliance approach, in contrast, is based
on measuring the value of the opportunity forgone, for example estimating the
value of continuing with acareer instead of leaving work to raise children - an
input rather than output measure. Reliance puts the victim of breach in the
sameposition asif the contract had not been made, whereas restitution putsthe
breaching party in the same position as if the contract not been made
(Farnsworth, 1990, p. 947).

Restitution damages may be difficult to calculate. Who can really say how
much a wife's contribution was to a husband’ s obtaining a medical training?
Under atort-style ‘but-for’ test, perhaps a case could be made that all of his
earnings (and assets bought with income) belong to her. Y et, the ex-wife must
have got something from the marriage, that is, was not supporting him purely
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for the later return on his income. How much should we offset? Another
problem might be negative restitution, where a party can show that the other
spouse held them back and was a drain rather than an asset (the ‘Mayor of
Casterbridge effect’). In practice, interest in restitution awards arises in US
states with no-fault divorce and community-property rules, as a basis for
obtaining alimony for an abandoned wife. Restitution will probably be kinder
to divorcing women who had poor career prospects before entering the
marriage.

From an efficiency angle, restitution damages suffer from all of the
problems already cited for reliance: the difficultiesare logically identical. Ina
contractual setting (using restitution as a remedy for breach) restitution
damageswill lead to i nefficient breach asliability for damageswill again betoo
low. There will be too much breach (divorce) compared with expectation
damages asrestitution will normally belessthan expectation damages (aslong
as the victim of breach expected more from the marriage than the returns
reflected inthevictim’ sinvestment in the breaching party’ scareer). Thehigher
level of opportunistic divorce will be to the disadvantage of women, if earlier
comments about the differential effects of age on remarriage prospects for
males and females hold true. Outside of a contractual setting, if support
payments are set by statute for ex-spouses regardless of fault, there will be an
incentive for opportunistic breach by the party for whom the restitution
payment plus other expected benefits from divorce exceed the expectation
within the marriage (the Black-Widow effect exactly as above, with restitution
substituted for reliance).

Compared with reliance damages, the level of divorce could be higher or
lower under a restitution standard. This is because there is no necessary
connection between the value of investment in the other spouse’' s career and a
person’ sown alternative career prospects. Therefore, reliance can be greater or
less than restitution (measured as the market return on the investment in the
other spouse’s careey).

The restitution standard will give the incentive necessary to bring forth
investments in domestic activities, particularly child raising. This would
operate alittle differently from the reliance standard. A person contemplating
marriage-specific investments in child care by giving up labour-market
opportunities would be entitled to compensation for each such investment
decision. Therefore, the incentive remains for traditional marriages. As with
expectation damages, a restitution approach could be operated around a
separate system of child-support obligations.
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6. Partner ship, Property Rights and Rehabilitation

Thereis atrend towards the use of a partnership model in some jurisdictions,
notably where community-property is the norm in marriage. Singer (1989)
argues that post-divorce income disparity between ex-spouses is the result of
joint decisions and that the higher incomeis strictly joint income (which could
carry over to property bought from income). Singer also points out that the
equal division of property and income would meet demands for compensation
for lost career opportunities, and could further the aims of ‘rehabilitating’ an
abandoned spouse. According to Carbone and Brinig (1991), Singer’ sanalysis
usesconventional justificationsfor post-divorce support without identifying the
links between them, fails to determine initial property rights and does not
achieve a precise calculation. Singer actually has a spuriously precise system
of sharing thejoint income for anumber of years (she suggests one year of post
marriage support for each year of marriage).

A partnership model is possibly consistent with an updated contractual
model of marriage. There is some evidence that divorcing couples do see
themselves asjointly owning at least their assets, that is, their expectationsare
built around partnership. Weitzman (1981a) found that 68 percent of women
and 54 percent of men in her sample of divorcees in Los Angeles County,
Cdlifornia believed ‘awoman deserved alimony if she helped her husband get
ahead because they are really partnersin his work’. This was similar to the
proportion supporting alimony on the grounds of the need to maintain small
children. Davis, Cretney and Collins (1994) note the prevalence of the
presumption of anequal splitintheir discussion of ‘folk myths' associated with
divorce.

Without repeating the detail ed analysisof earlier sections, | notethat, unless
rehabilitation, or equal shares, arethe parties’ expectationsfrom marriage, the
model could lead to inefficient breach. In turn this can give rise to incentives
for opportunistic behaviour, including the greener-grass and the Black-Widow
effects, which reflect the adverse incentive effects from using
less-than-expectation damages. If the true expectation of the dependent party
went beyond equal shares or temporary support plusrehabilitation then amove
from expectation damagesto rehabilitation would encourage breach of contract
by the non-dependent party.
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7. Need

A focus on meeting post-divorce housing and other needs, particularly of the
spouse with childcare responsibilities, is the dominant element operating
severa jurisdictions (for example, England and some US states). In such law,
need is the starting point, and the majority of cases do not reveal sufficient
family resourcesto go much beyond the all ocation of housing to the spousewith
responsibility for care of the children, particularly asthe clean-break principle
favours transferring assetsin lieu of periodical payments.

There is no necessary inconsistency between a contractual view and
needs-based awards, as meeting the needs of the children of the marriage and
a breached-against spouse could be the remedy for breach of the marriage
contract. However, the welfare consequences of the standard are not
encouraging. If we assume that meeting need is a minimal expectation in
marriage, need awards for breach would be less than or equal to expectation
damages and excessive breach would occur: the by now familiar greener-grass
effect as (most likely) husbands find they are not expected fully to compensate
abandoned wives for removing the husband’ s high, late career earnings. Also,
if, as is the case, need awards are not linked to substantial breach, the
Black-Widow effect can follow, if the value of a need award plus the
expectation from the changed situation (possibly, re-marriage, cohabitation, or
single status) exceeds the expectation from the current marriage. There is a
direct analogy with the fourth condition above.

Needs-based awards of spousal support do meet a concern that people
should not be trapped into unhappy marriages. ‘ Fault served to restrain men
fromleaving or flouting their marital obligationstoo egregiously, but it also | eft
women with little bargaining power within the relationship. Women ... could
not leave ... without facing financial ruin’ (Carbone and Brinig, 1991, p. 997).

However, from the perspective of maximizing the sum of benefits from a
marriage, it isimpossible to justify the removal of costs for one person when
this will impose similar or greater costs upon ancther: that would amount to
‘taking sides’. Furthermore, the possibility of inducing the Black-Widow effect
might encourage some men to avoid marriage altogether, which is generaly a
problem when contracts cannot be secured against opportunism: a form of
long-term, dynamic inefficiency (see Dnes, 1995). The argument that public
policy requires men rather than women to bear the financial costs of divorceis
vulnerable to the observation that it is difficult to distinguish between the
unhappy divorcing wife and the opportunistically divorcing wife. The weight
of the criticism in this paragraph could be undermined by finding that thereis
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typicaly a heavy spillover effect (externality) from the unhappiness of one
marriage partner to the welfare of other parties, for example onto children.

8. Revising the Contract Approach to Marriage

The problems following from avoiding the use of expectation damages, or of
separating awards from the issue of breach of contract are that (i) generally,
breach will be inefficient, and (ii) breach may be opportunistic (exploitative).
However, the problemswith expectation damagesin marriage contractsarethat
(i) implications of lifetime support appear to militate against a modern
emphasis on independence in life, and (ii) protracted arguments over the
identification of breach would be costly, whichisparticularly relevant whenthe
court system is run largely from public funds. The problems of identifying
breach are at |east assevereif non-expectation standards (for examplereliance)
are used. Would amore sophisticated view of the marriage contract resolve any
of these issues?

The movement away from highly restrictive divorce laws coupled with
lifetime support obligations towards wives was followed by the evolution of
liberal laws characterized often by needs-based, discretionary systems of
property adjustment and spousal support. The social norms surrounding
marriagehave clearly changed over time, in particular towardsfavouring serial
marriagesand cohabitation. A number of pointsstand out. Oneisthat marriage
rates are falling, cohabitation rates are rising, and divorce rates are rising in
many countries, which suggeststhat the current legal view of marriage doesnot
correspondwith thewishes of the population at large. A second important point
is that liberalization in a sense allows people to change their minds as
circumstances change and to revise the marriage contract. Consequently we
need to ask whether a more flexible view of marriage is useful and what the
limitsto it would be. The history of marital law, showing an evolving view of
thenature of the marriage contract that has been heavily shaped by surrounding
social norms, is consistent with modern views of ‘relational’ contracts shaped
by a surrounding mini-society of norms (relational contracting is explored in
Macneil, 1978; Williamson, 1985 and Macaulay, 1991).

One possibility might be to encourage the use of clearer marriage contracts
with the possibility of enforceable modificationsthat might be a substitute for
divorce. The literature on contract modificationsis extremely pessimistic over
the prospect of welfare gain from enforcing mutually agreed and compensated
modifications(see Jolls, 1997, and Dnes, 1998). Thisisbecause of thedifficulty
of distinguishing between genuinely beneficial revisions and those resulting
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from opportunistic behaviour, which can amount to duress. Consider the
difficulty in marriage contracts in distinguishing between a genuine
modification (because aparty now hasimproved prospects) and the case where
a party threatens to make their spouse's life hell unless certain terms are
agreed.

Contract modifications will not set up incentives for opportunism if, in the
context of unforeseen events, (i) it is not clear who is the lowest-cost bearer of
therisk, (ii) the events were judged of too low avalue to be worth considering
in the contract, or (iii) it was infeasible for either party to bear the risk (as
explained fully in Dnes, 1995, p. 232). Generally, the view that supporting all
modifications is desirable because there appears to be a short-term gain is
unsound: there may be undesirable long-term instability as aresult, as already
noted in the previous subsection, since fewer people will make contractsif itis
difficult to protect them from opportunism.

Theideathat modifications can belegally supported when eventsunfold for
which it would not have been clear early on who should have benefitted or
borne a fresh cost does give a clue to a réle for the court. It can determine
whether some change was foreseeable and whether the attendant risk would
have been clearly alocated, for example, one' swife’ saging is not areason for
scooting off without compensating her, on the other hand mutually tiring of
each other would have been hard to allocate to one party.

Generally, the main focus of the law can be expected to remain the division
of benefits and obligations on divorce, that is, the ending of a contract and
move to new circumstances for the parties. A more appropriate fundamental
model of the marriage contract would be as a relational contract. Macneil
(1978) has suggested that complex long-term contracts are best regarded ‘in
terms of the entire relation, asit has developed [over] time'. Special emphasis
is placed on the surrounding social norms rather than on the ability of even
well-informed courtsto govern therelationship (Macneil calls governancethat
emphasizes third-party interpretation ‘neoclassical’ contracting). An original
contract document (for example marriage vows) is not necessarily of more
importance in the resolution of disputes than later events or altered norms.
Courts are likely to lag behind the parties’ practices in trying to interpret
relational contracts.

A relational contract isan excellent vehiclefor thinking of the fundamental
nature of marriage but it may be of limited help in designing practical solutions
todivorceissuesunlessit is possibleto fashion legal support for the relational
contracting process. Crucialy though, the idea emphasizes flexibility. It isa
fascinating mental experiment to put the idea of flexibility together with the
persistent caution of this article over the dangers of creating incentives for
opportunistic behaviour. Many of the problems associated with the division of
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marital assets arise because social norms change (for example the wife has no
entitlement to life-time support) but the individual marriage partners fail to
match the emerging marital norm (for example ahomely wife married in 1966
is much more likely to have specialized in domestic services). Therefore, a
possibleapproach to divorce law isto use expectation damagesto guard agai nst
opportunism but to alow the interpretation of expectation to be governed by
differing ‘vintages' of social norms. As an example, the courts could take a
retrospective view of the expectations associated with each decade.
Consideration could also be given to making pre-nuptial, and post-nuptial,
agreements between spouses legally binding. Modern marriages might be
allowed to choose between several aternative forms of marital contract (for
example traditional, partnership, or implying restitutionary damages on
divorce). Providing expectations are clarified, inefficient and opportunistic
breach could be broadly suppressed. Such a system could operate around a
statutory obligation to meet the needs of children, which providing it does not
overcompensate the parent with care should be neutral towards incentives.

9. Conclusions and Summary

Thereis a case for seriously considering expectation damages as a basis for
post-divorce support obligations and asset division. The foundation for this
condusion is the incentive for opportunistic behaviour set up by the use of
reliance, restitution, partnership, rehabilitation and need approaches to
post-divorce liabilities. The current focus of marital law is vulnerable to the
chargethat behaviour isencouraged in both malesand femal esthat is predatory
in nature. The contractual uncertainty that follows from this may well deter
some good quality marriages that might otherwise occur.

Problems arise because a marriage partner can leave without meeting
obligationsincurred early on in the marriage, that is, will not be forced to pay
expectation damages. Under the greener-grass incentive, a husband (usually)
will leave the marriage if the gains in a new marriage or from single status
exceed his gains in the first marriage, when he knows he will not have to
compensate his first wife for the full loss of her married lifestyle. The Black
Widow effectissimilar but refersto caseswhere (typically) afemalewould find
that adivorce award means sheisbetter off leaving afirst husband and possibly
moving to a new relationship even when thiswould have lower net benefitsfor
her in the absence of the award.
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The contractual view of marriage ultimately explored in this article is
different from classical commercia contract law. Different vintages and
varietiesof marriage needto berecognized. Inparticular, partnersin traditional
and non-traditional marriages could be contractually protected against
exploitation by recognizing thevariety of promisesthey received. Theapproach
isalso consistent with a separate system of liability for support for children and
with avoiding having the state pick up the bill for failed marriages.
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