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ent(?rpriss- or the Authority permitting Siate parties or their
nationals to act could be resorted to. Tt was further sugges-
ted for consideration that after a certain stated period‘&it
\\"()}lld be the Authority only acting through the Enterprise
which would be competent. to u1_1dertake and car e
activities in the Area. N

Several delegations alluded to these basic differences
bet'wee_n the provisions of the Geneva text and the RSN';
which in essence was the introduction of the parallel system
of exp]oit-a,tion, an express clear preference for the syﬂt-e;n of
exploitation omitted in the SNT. One delegate h(;wever
was of the view that the system of exploitation ex’w-iﬂa ed in’
Article 22, Part I of the RSNT was realistic in \tl%at it
allowled_ national corporations to undertake a-ctivitie; i
association with and under the control of the Authority rEy

: On the question of prospecting, the Secretariat stud
pointed Qut that a new stage of operations deseribed az
prospectlrllg. 1.1ad been introduced in the Annex ir/l.additim;
tc.) t:h;e,act.lwtms nf' exploration and exploitation, Attention
Was drawn to the interpretation clause ( Article 1 clause (ii))
where t;he term “activities in the Area’ was confined t
exp(l'oratllon and exploitation and did not apparently inc]udz
i)}:?;,lxz’zltzf.itlrl I?flljalgraph 3 of the Annex which d;a]t, with
the‘ baw s O.f\ ais ntdte'd that “the Authority shall encourage
: e ploslpectmg of the Area”, Although the pro-
Spector was to furnish certain undertaking to the Aut} 0
In regard to prospecting and had to notif;' the Au‘thor;(t)n?;
:)}fg;':d\?;ea or a-rea.s in which prospecting was to take pliccr

> Was no provision for obtaining of any licence from t-hc:

Authority. It was also stipulated that prospecting may be

Z:;ie:i;i;tzi::sf'than one prospector in the same area or
gl : a:.). [t l\\'as not very elear as to the need
i (.onfpxg .a brior stage to exploration, bng prospect-
g amuf N vwaj};{f?rf}d to confeml.ﬂatu a general survey
eyt Pl.osp(.(.m]., ‘(1 ggested for consideration whether the
h ecting alOlll.d be controlled by the Authority
Yy means of issue of licences setting forth the conditions
H
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rules and regulations therefor with the definite obligation on
the prospector to report the results of such prospecting to
the Authority, It was pointed out that the provisions
of paragraph 3 (b) which stated that prospecting
shall not confer any preferential, proprietary or exclusive
rights on the prospector with respect to resources or the
minerals, would not offset the inherent defect in the scheme
of paragraph 3 which permitted almost unrestricted prospect-
ing in the Area which in practice meant that only a few
highly developed countries would undertake such activities
in view of their technological capacities,

On the scope and content of the expression ‘prospeoting’
a view was expressed that prospecting was no more than a
general survey of the area, whilst another view was that the
prospecting included, in general, survey, evaluation and
development, It was pointed out that paragraph 3 read with
paragraph 2 of Annex [ permitted all states and their
nationals to engage in prospecting without any limit of time,
A point was raised as to whether there should be a system
of prior authorisation by the Authority in regard to pros-
pecting, It was also pointed out that whilst under the
provisions of the SNT the Area was to be opened by the
Authority itself, the RSNT contemplated the Authority’s
powers only to close an area for the purpose of prospecting,
The majority view was that some link must be maintained
between the prospecting operations and the Authority, such
as obtaining its prior authorisation and also a mandatory
requirement for supply of data to the Authority by the pro-
spector, The question of fixation of specific periods for
prospecting as a precondition for application for exploration
and payment of some fees by the prospector was also
mentioned, Another view expressed was that prospecting
was merely gathering of information and not commercial
operations and the provisions of the RSNT had provided for
the link as prospector had in any case to abide by the rules
and the regulations of the Authority under a written under-
taking and has to accept verification of compliance by the
Authority.
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On the crucial issue of exploitation of the sea-bed mineral
resources, the Sub-Committee considered the provisions of
paragraph 8 (d) together with paragraph 12(2) of Annex I in
regard to contracts for exploration and exploitation of the
Area. They were generally of the view that since some of the
highly industrialised countries had already conducted general
surveys of the Area and were in possession of know-how
regarding exploration and exploitation of the mineral deposits
of the seabed, their interests should in some way be accom-
modated, But they felt that the provisions of paragraph 8(d)
had gone much beyond the acceptable limit. The full im-
plication of this provision might mean that there may be
nothing left for the International Seabed Authority to exploit
when it would be in a position to do so in the light of the
production control envisaged in Article 9, even though para-
graph 8(d) of Annex T apparently contemplated one half of
the area going to the parties who are in a position to offer
viable sites for exploration and exploitation. Views were
expressed that in regard to contracts for exploration and
exploitation a time-limit should be prescribed and that the
possibility of the Authority taking over the contract areas
upon payment of compensation after the expiration of a
reasonable period of the time should not be ruled out,

The Secretariat’s study on this aspect highlighted the
provisions of paragraph 8(d) of Annex 1 of the RSNT relating
to the selection of applicants which was a new provision not
referred to in the SNT,

Many delegations were of the view that the Authority
should start its work of exploration and exploitation simul-
taneously with the contractors, However, it was pointed out
that if the provisions of Artiele 8(d) of Annex I were to apply,
provision should be made to ensure that one area is given
under a contract to the econtractor and the other is exploited
by the Authority simultancously, if necessary, through a
service contract, One delegate emphasised the need in such a
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Baghdad Session

For the Baghdad Session, the Secretariat prepared a
study which examined the three Workshop Papers and
certain other informal proposals that were discussed at
the fifth session of U, N, Conference on the Law of the
Sea which had concluded shortly before that session, The
study focussed on the following questions relating to
First Committee matters:

(a) Whether the states parties and other entities
including private firms sponsored by them should
be given a guaranteed role to undertake activities
side by side with the Authority as envisaged in
the Revised Text and Workshop Papers II and ITI
or whether their role should be determined at the
option of the Authority in respect of apecified areas
as envisaged in Workshop Paper I?

(b) Whether the system of exploitation embodied in the
RSNT and the Workshop Paper II or Paper LII can
be given effect to, and if so under what conditions?

(¢) If the parallel system is accepted, either on a
permanent or temporary basis, what means should
be adopted to make it possible for the Enterprise
to commence its operations simultaneously
with states parties and other entities sponsored by
them?

(d) What proportion of the areas should be allocated
for operation by the Authority itself, by states
parties and private firms and whether any areas
should be reserved for exploitation by developing
countries?

(e) The basis for selection of applicants for contracts
and the procedure for selection,

(f) What should be the degree of control exercisable by
the Authority over states parties and other
entities in regard to the activities in the area?
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(g) What terms and conditions should be included in
the contract between the Authority and the states
parties and other entities?

(h) When should the title to the minerals pass to the
contractor?

(i) What would be the effective way of giving special
consideration to the needs and interests of develop-
ing countries, especially those which are land-locked
and geographically disadvantaged?

(j) What measures are necessary to ensurel that under a
parallel system of exploitation, no single state %
entities sponsored by it would have a monopoly in
respect of these activities?

(k) Should the conditions of exploitation applicable to
the Enterprise be the same as those applicable to
states parties and entities sponsored by them?

During the discussions in the Plenary and the. Sub-
Commit‘te)e of the Whole on the Law of the Sea, '1t was
pointed out that the SNT had proceeded on the basis that
all activities in the area concerning exploitation of the
resources should be under the direct supervision and
control of the Authority on behall of mankind as a \vhole,‘.
as the resources of the Area were the common heritage of
mankind. This position was not acceptable to some
developed countries and their demand fox: a system \vl.u.ch
would guarantee a role for states ‘parties and entlt;les
sponsored by them under the provisions of the Convention
found expression in the RSNT, even though the RSl'\IT
also recognised the Authority to be the representah?e
organ of mankind as a whole, The position ref.lected in
W;‘)rkshop Paper II that states parties in international la]w
are the representatives of mankind and the'refo're shou'd
have a guaranteed role in the matter of exploitation of the
sea-bed resources was considered unacceptable by several
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delegations especially in the context of sea-bed exploita-
tion since all states were not equally situated in terms of
technological or economic resources, They were of the
view that the provisions contained in the SNT as well as
in Workshop Paper T were sound in principle and were in
harmony with the U, N, Declaration on the Resources of
the Tnternational Sea-bed Area adopted by the General
Assembly in December 1970, as well as the Declaration on
the Establishment of a New International Economie Order
adopted by the General Assembly in May 1974,

The Secretariat’s study, while emphasising the need to
give full effect to the concept of common heritage of
mankind in formulating a system of exploitation of the
resonrces of the international sea-bed area, drewattention
to certain practieal realities which required to be taken
into consideration in negotiating an acceptable formula
for the development of sea-bed resources.

Several delegations considered that the negotiations
within the Law of the Sea Conference had reached the
point where solution to the problems relating to the
drawing up of a generally acceptable scheme for the
exploitation of the mineral resources of the international
sea-bed area could only be found if delegates approached
the negotiations with an open mind and ready to explore
the possibilities of evolving a scheme which might fall
short of the ideal bhut would satisfy the minimum require-
ments of the various interests groups, Tt was in this
context that the delegations examined the question of the
parallel system of exploitation under certain conditions
which would ensure that the fundamental concept underly-
ing sea-bed operations, nemely, the common heritage of
mankind would not be negated. Some of the conditions
that were discussed were:

(a) that the Authority should bhe placed in a position
to undertake activities relating to the exploitation
of the sea-bed area simultanecusly with the contract-
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ors in regard to at least the equal number of areas
as would be exploited by the contractors;

(b) sufficient control is retained with the Authority
in the matter of selection of the contractors as well
as over the activities of the contractors in relation to
exploration and exploitation; and

(¢) some provision is made which would ellla.bl‘e de.velolp-
ing countries to undertake such activities 1n the
future by means of reservation of certain areas and
transfer of technology.

In this connection the delegations considered the

following scheme of operation:

(i) If a system of parallel operation is to be adopted, tl.len
on the basis of prospecting done by the A:%llthol'lty,
States parties and other entities, a list of vmbl(.a areas
considered suitable for exploration and explmtat-.lon
should be prepared and published by the Author}ty.
Further areas would be added to this list from time
to time on the basis of further information that may

be available,

(i) The Authority will then determine t?le areas ‘.vlnlch‘
should be opened for exploitation during * particular
period out of the list s0 prepared, taking into account
the marked demand for the metal from sea-bed
resources, the need for production conl.ro} in ord.er. to
protect the interests of countries having ?umla»r
landbased mineral resources and reservation .of
certain areas for future exploitation by the Authority

and developing countries.

(iii) Having determined the number of 'are:?»s whlch' would
be open for exploration and exploitation during the
particular period, one half of such areas sho\.ﬂd 'be
kept by the Authority for its own exploitation
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through the Enterprise and the other half should be
open for exploitation by States parties or entities
(| sponsored by them.

I (iv) In regard to the areas which are open to the States
| parties and other entities sponsored by them, the
Authority will invite applications from interested
parties and the contraet should be given on the
bagis of such applications, Where there is only one
applicant for a particular area and the applicant
fulfils all the qualifications and undertakes to abide
by the terms and conditions laid down by the
. Authority, the contract should normally be granted
to the applicant if the case is recommended by the

Technical Commission, subject however to the
condition that the grant does not exceed an agreed
|| percentage of the total number of areas in favour of
‘ a particular State party or entities sponsored by
: them taken together,

(v) In considering the applications, the Amunthority will
take into account factors for determining whether
the applicant State party will be conducting the
activities on its own resources or it will be depending
on foreign assistance, In cases where a State party
sponsors a corporation or a firm, the Authority may
also consider the question of a genuine link between
the State party and the entity sponsored by it
including the natnre of arrangements between the
entity and the sponsoring state, The Authority will
be justified in refusing to grant a contraet to the
applicant where it transpires that the application in

of a corporation which has no genuine link with the
sponsoring state,

| ||

' “ reality is on behalf of some other state or on behalf
|
|

(vi) When there i3 more then one applicant for an area,
the selection would be made primarily on the basis of
| technical competence, but if both are found to be

(vii)

(a)

(b)

(¢)
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technically competent, then selection should be made
in such a vway as to avoid giving of too many areas
to the same State party or entities sponsored }‘)y.lt
and also to ensure adequate participation of SOC]D.-llli’,t
states and preference being given to developing

countries, if any.

Apart from the fact that the funds as well as
technical know-how for the exploitation should be
provided for by the contractors and that an under-
taking shall be given to abide by the l‘l.lleS, regula-
tions and general directions to be given by the
Authority, the contract should provide for the

following:

The contractor should pay to the Authority a fixed
annual sum calculated on the basis of the extent of
the area given under the contract plus. a royalty to
be calculated on the basis of minerals raised.

The contractor shall exploit an area which would be
more or less equal in size to the contract ?,rea on
behalf of the Authority (Enterprise) using its own
funds and technical know-how — the gross proceeds
of such exploitation less legitimate operational cgst.s
should be wholly given over to the Au.thorlty.
Alternatively, the contractor shall provide the
Authority (Enterprise) with the necessary fun.ds and
technical know-how and all the other asm_star.xce
including qualified personnel required for exploitation
of an area similar to the contract area to .ena'ble the
Enterprise to undertake the work of exploitation.

The contractor shall take immediate steps for
transfer of technology to the Authority and th}-ou.gh
the Authority to developing countries by associating
personnel from developing countries on the recom-
mendation of the Authority in its operations in the
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‘\ ment of reasonable compensation, granting o

royalty as also tranfer of technology;

‘ (viii) 1In regard to the areas which the Authority reserves
for its own exploitation, the following methods may (iii) benefit to be
| be employed:

derived by developing countries;

done by the contractor in the

(iv) the work already

i' (a) The Authority may entrust to a contractor, who has area;

been allotted an area under a contract for its own
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‘ be taken to ensure that technology is fully trans- gocialist countries;
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i sOr the
(vii1) genuine link between the entity sponsored and th

(b) The Authority may decide to undertake the work of i ol o

I
h' ||! exploration and exploitation through the Enterprise
I or by means of joint ventures between the Enterprise
I‘ and States parties and particularly the developing
| states, In such cases the Authority may call upon a
contractor to provide it with the necessary funds
and the technical know-how and all other assistance
including persounel under the terms of contract with
u‘ the contractor.

considered that all applications
d by the Technical i.)oxqmiﬁsif)n a_.nd
be taken by the (Clouncil after
Teechnical

The delegations also
chould be intially evaluate .
: 16 1¢
a decision thereafter shou i
taking into consideration trhlo %'e.port‘ of the
7()mﬁiission and other factors indicated above,

i st the
The participants also considered the question of th

degree of control that should be? gxgrci@ble l’by ti(ieiut};\:;ﬁ);'
over partiea engaged in activivies 11 t.‘\?ho‘;ld,s_\lblnita
delegations considered that the cont;ractm; 5 g
plan of work for a.pprova.l by the Au‘t orxb y itp e 2
commencement of activities and that he also su'“rln& Enancial
reports on the work in progress together Wi

(¢) In cases where assistance from the contractor cannot:
be availed of, that is, when the contractors have
already fulfilled their obligations in regard to other
areas, the activities would have to be undertaken hy
the Enterprise by itself or in association with States
parties or other entities,
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statement and that its activities should be open for inspec-
tion by authorised officials of the Authority to ensure that
the activities are carried out in accordance with the
approved plan of work, the conditions of the contract and
the provisions of the Convention,

With regard to the terms and conditions that might be
included in a contract between the Authority and a
contractor, the delegations considered the following to be
among the basic conditions that ought to find expression in
such contracts:-

(i) obligation to work in accordance with the provisions
of the Convention, rules and regulations as well as
directives given by the Authority;

(i) payment of lump sum amount and royalties;

(iii) obligation to transfer technology in favour of the
Authority;

(iv) association of personnel from developing countries
in a training programme; and

(v) obligation to exploit an area similar to the contract
area on behalf of the Authority with finance and
technical assistance in order to enable the Authority
to exploit a similar area,

There was some discussion on the manner in which and
the time at which the title to the minerals would pass to the
contractor and on this question the view was expressed that
such transfer of title would depend upon the terms of the
contraet between the Authority and the contractor, Several
delegations from developing countries of the Asian-African
region expressed the view that effective steps should be
taken to give special consideration to the needs of the
developing countries with regard to their role in the
exploitation of sea-bed resources, Reservation of certain
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exploitation by developing countries,

reas for future . .
bewis ing countries with regard

training of personnel from develop Ao S
to activities relating to sea-bed exploitation and ¢ 15,1;{. )

ment of certain portion of the revenues accru;n,q : 19:1[1'
sea-bed exploitation to the Authox_'ity amoung ; ( el‘te‘af)[;inn
countries, were some of the means discussed at the session.

hat the Convention should

/ gations also felt t
cese g single state or

embody adequate provisions to prevent any . .
entity sponsored by it from acquiring monopoly with regarc
to sea-bed exploitation activities.

Doha Session

As the Doha Session of the Committee was to be follo-
wed by the seventh session of the U.N. Conf.erence on
the Law of the Sea detailed consideration was given to the

following topies:
(1) Development of the resources of the Area;

(2) Award of contracts for the exploitation of the mine-
ral resources of the Area;

(3) Financial arrangements;

(4) Structure and nature of funetions of the Authority

and its various organs;

(6) The Enterprise and the Statute of the Enterprise; and

(6) The review provisions.

At this session, the issues on Law of the Sea nllat.ter:-';‘
were discussed in three plenary meetings, two p:eetmgs..o
the Sub-Committee of the whole as well as in three 1n-
formal sessions of an open-ended Working Group. The
President of the Law of the Sea Conference, H E. ‘Amhaf.ssa-
dor Shirley Amerasinghe, the Special Ropl't-‘s'entatrlve ot t‘}.lf)
U.N. Secretary-General to the Law of the Sea (‘.-unferen.x..f-,
H.E. Ambassador Bernardo Zuleta, &1:1(]. the representative
of the IMCO participated in the discussions,



