Case 1:20-cv-00573-EGS Document 51 Filed 07/24/23 Page 1 of 11

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CENTER FOR BIOLOGICAL DIVERSITY,
Plaintiff,

V. No. 1:20-cv-00573-EGS

DEBRA HAALAND, in her official capacity

as Secretary of the United States Department

of the Interior, et al.,

Defendants.

N N N N N N N N N N N N N

STIPULATED SETTLEMENT AGREEMENT REGARDING 55 SPECIES

This Stipulated Settlement Agreement (“Agreement”) is entered into by and between
Plaintiff Center for Biological Diversity (“Center”) and Defendants United States Fish and
Wildlife Service (“FWS”); Debra Haaland, in her official capacity as Secretary of the United
States Department of Interior; and Martha Williams, in her official capacity as Director of FWS,
(collectively, “Defendants”), who, by and through their undersigned counsel, state as follows:

WHEREAS, on November 20, 2019, Plaintiff sent a letter to Defendants stating its intent
to file suit under the Endangered Species Act (“ESA”) to compel FWS to complete listing and
critical habitat actions for 274 species;

WHEREAS, on January 17, 2020, FWS responded to Plaintiff’s November 20, 2019,
letter and provided an update regarding the agency’s National Listing Workplan;

WHEREAS, on February 27, 2020, Plaintiff filed a complaint in the above-captioned
action to compel FWS to complete listing and critical habitat actions by dates certain for 241 of
the 274 species identified in Plaintiff’s November 20, 2019, letter, see Docket (“Dkt.”) 1

(“Complaint”);
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WHEREAS, on February 22, 2022, the Court approved a settlement agreement that
resolved Plaintiff’s claim regarding 1 species identified in Plaintiff’s Complaint: Dixie Valley
toad (Anaxyrus williamsi), see Dkt. 28; minute order, dated February 22, 2022;

WHEREAS, on May 4, 2022, the Court approved a settlement agreement that resolved
Plaintiff’s claims with respect to the following 83 species identified in Plaintiff’s Complaint:
Amargosa tryonia (Tryonia variegate); Ash Meadows pebblesnail (Pyrgulopsis erythropoma);
Astylis sp. 1 (unnamed moth) (4stylis sp. 1); Atlantic pigtoe (Fusconaia masoni); Avernus cave
beetle (Pseudanophthalmus avernus); Black-capped petrel (Pterodroma hasitata); Black Creek
crayfish (Procambarus pictus); Blanco blind salamander (Eurycea robusta); Burrington (keeled)
jumping-slug (Hemphillia burringtoni); Caddo madtom (Noturus taylori); Candy darter
(Etheostoma osburni); Clear Lake hitch (Lavinia exilicauda chi); Comal Springs salamander
(Eurycea sp); Crossroads cave beetle (Pseudanophthalmus intersectus); Crystal springsnail
(Pyrgulopsis crystalis); Cumberland Gap (Cudjo’s) cave beetle (Pseudanophthalmus hirsutus);
Dalles sideband snail (Monadenia fidelis minor); Desert massasauga (Sistrurus catenatus ssp.
edwardsii);, Distal-gland springsnail (Pyrgulopsis nanus), Doll’s daisy (Boltonia montana);
Fairbanks springsnail (Pyrgulopsis fairbanksensis), False spike (Fusconaia mitchelli); Georgia
bully (Sideroxylon thornei); Graham’s beardtongue (Penstemon grahamii); Great Basin
silverspot (Speyeria nokomis nokomis), Hairy-peduncled beaked-rush (Rhynchospora crinipes);
Hall’s bulrush (Schoenoplectus hallii); Hamlin Valley pyrg (Pyrgulopsis hamlinensis);,
Heterocampa sp. 1 nr. Amanda (Heterocampa sp. 1 nr. Amanda); Hoko vertigo (Vertigo sp);
Illinois chorus frog (Pseudacris illinoensis); Island marble butterfly (Euchloe ausonides
insulanus); Kern Canyon slender salamander (Batrachoseps simatus);, Kern Plateau salamander

(Batrachoseps robustus); Key ring-necked snake (Diadophis punctatus acricus); Lassics lupine



Case 1:20-cv-00573-EGS Document 51 Filed 07/24/23 Page 3 of 11

(Lupinus constancei); Litodonta sp. 1 nr. Alpina (Litodonta sp. 1 nr. Alpina); Longitudinal gland
pyrg (Pyrgulopsis anguina); Louisiana pine snake (Pituophis ruthveni); Median-gland Nevada
pyrg (Pyrgulopsis pisteri); Minute tryonia (Tryonia ericae); Mt. Rainer white-tailed ptarmigan
(Lagopus leucura rainierensis); Narrows (New River Valley) cave beetle (Pseudanophthalmus
egberti); Natural Bridge cave beetle (Pseudanophthalmus pontis); North Park bugseed (Boat-
shaped) (Corispermum navicular); Northern Red-bellied cooter (Pseudemys rubriventris);
Northern spotted owl (Strix occidentalis caurina); Northwestern moose (Alces andersoni);
Paleback darter (Etheostoma pallididorsum); Panama City crayfish (Procambarus econfinae);
Peppered chub (Macrhybopsis tetranemus); Pine Island rice rat (Oryzomys palustris
planirostris); Pink pigtoe (Pleurobema rubrum); Point of Rocks tryonia (7ryonia elata); Popeye
shiner (Notropis ariommus); Prostrate milkweed (Asclepias prostrata); Puget Oregonian snail
(Cryptomastix devia); Relictual slender salamander (Batrachoseps relictus); Rim rock crowned
snake (7Tantilla oolitica); Rio Grande cooter (Pseudemys gorzugi); Rocky Mountain
monkeyflower (Mimulus gemmiparus),; Round hickorynut (Obovaria subrotunda); Saint Paul
cave beetle (Pseudanophthalmus sanctipauli); Silvery phacelia (or sand dune phacelia) (Phacelia
argentea); Slenderclaw crayfish (Cambarus cracens); South Branch Valley cave beetle
(Pseudanophthalmus potomaca potomaca), Southeast Nevada pyrg (Pyrgulopsis turbatrix);,
Southern rubber boa (Charina bottae umbratica); Sportinggoods tryonia (Tryonia angulate);
Spring Mountains dark blue butterfly (Euphilotes ancilla cryptica); Spring Mountains dark blue
butterfly (Euphilotes ancilla purpura); Sub-globose snake pyrg (Pyrgulopsis saxatilis); Texas
Hornshell (Popenaias popeii); Thomas’ cave beetle (Pseudanophthalmus thomasi); Tidewater
amphipod (Stygobromus indentatus); Tricolored bat (Perimyotis subflavus);, Trispot darter

(Etheostoma trisella), Tufted Puffin (Fratercula cirrhata); Western fanshell (Cyprogenia
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aberti); Western pond turtle (Actinemys marmorata); Wet Canyon talussnail (Sonorella
macrophallus); White-tailed ptarmigan (Southern white tailed) (Lagopus leucura altipetens); and
Yellow pond-lily (Nuphar lutea spp. sagittifolia), see Dkt. 37; minute order dated May 4, 2022;
WHEREAS, since May 4, 2022, FWS has completed listing and critical habitat actions
for the following additional 18 species identified in Plaintiff’s Complaint, and Defendants
contend that Plaintiff’s claims as to these 18 species are moot: Venus flytrap (Dionaea
muscipula); Green floater (Lasmigona subviridis); Mexican fawnsfoot (Truncilla cognata);
salina mucket (Potamilus metnecktayi);! Southern elktoe (Alasmidonta triangulate), 88 Fed. Reg.
40,160 (June 21, 2023); Navasota false foxglove (Agalinis navasotensis), 88 Fed. Reg. 38,455
(June 13, 2023); Swale paintbrush (Castilleja ornate), 88 Fed. Reg. 37,490 (June 8, 2023);
Louisiana pigtoe (Pleurobema riddellii) and Texas heelsplitter (Potamilus amphichaenus), 88
Fed. Reg. 16.776 (Mar. 20, 2023); Brandegee’s buckwheat (Eriogonum brandegeei), Chowanoke
crayfish (Orconectes virginiensis), Cisco milkvetch (4stragalus sabulosus), Columbia Oregonian
snail (Cryptomastix hendersoni), Isely’s milkvetch (A4stragalus iselyi), and Rye Cove Cave
isopod (Lirceus culveri), 87 Fed. Reg. 80,080 (Dec. 29, 2022); Evening fieldslug (Deroceras
hesperium) and Mammoth Spring crayfish (Faxonius marchandi), 87 Fed. Reg. 40,172 (July 6,
2022); and Ocmulgee skullcap (Scutellaria ocmulgee), 87 Fed. Reg. 37,378 (June 22, 2022);
WHEREAS, since May 4, 2022, the listing petitions for the following additional 4
species identified in Plaintiff’s Complaint have been withdrawn, and Defendants contend that
FWS has no duty to act on the withdrawn petitions, such that Plaintiff’s claims as to these 4

species should be dismissed: Chelan Mountain snail (Oreohelix sp); Maiden Spring cave beetle

' The Federal Register has informed FWS that the 12-month findings for Mexican fawnsfoot
and salina mucket will be published on July 25, 2023, and the 12-month finding for Green floater
will be published on July 26, 2023. The Federal Register has not yet provided FWS with an
anticipated publication date for the 12-month finding for Venus flytrap.
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(Pseudanophthalmus virginicus); Saltmarsh topminnow (Fundulus jenkinsi); and rayed
creekshell (4nodontoides radiatus);

WHEREAS, the parties, by and through their authorized representatives, and without any
admission or final adjudication of the issues of fact or law with respect to Plaintiff’s claims, have
reached a settlement that they consider to be a just, fair, adequate, and equitable resolution of the
disputes set forth in Plaintiff’s Complaint with respect to the 18 species for which FWS has
recently completed listing and critical habitat actions, the 4 species for which listing petitions
have recently been withdrawn, and the following 33 species: Alabama hickorynut (Obovaria
unicolor); Brawleys Fork crayfish (Cambarus williami); Cannulate Cave isopod (Caecidotea
cannula); Coal darter (Percina brevicauda); Cooper’s Cave amphipod (Stygobromus cooperi);
Cumberland moccasinshell (Medionidus conradicus); Dry Fork Valley cave beetle
(Pseudanophthalmus montanus); Eastern spotted skunk (plains spotted skunk) (Spilogale
putorius interrupta); Edison’s ascyrum (Hypericum edisonianum); Georgia blind salamander
(Haideotriton wallacei); Hubbard’s cave beetle (Pseudanophthalmus hubbardi); Jackson Prairie
crayfish (Procambarus barbiger), Kentucky creekshell (Villosa ortmanni); Little Kennedy cave
beetle (Pseudanophthalmus cordicollis); Lowland loosestrife (Florida loosestrife) (Lythrum
flagellare); Miami cave crayfish (Procambarus milleri); Minute Cave amphipod (Stygobromus
parvus); Morrison’s cave amphipod (Stygobromus morrisoni); Overlooked cave beetle
(Pseudanophthalmus); Pecos pupfish (Cyprinodon pecosensis); Pristine crayfish (Cambarus
pristinus); Shenandoah (Madden’s Cave) cave beetle (Pseudanophthalmus limicola); Smallscale
darter (Etheostoma microlepidum);, Speckled burrowing crayfish (Fallicambarus danielae);
Spiny scale crayfish (Cambarus jezerinaci); Spinytail crayfish (Procambarus fitzpatricki);

Tennessee Cave salamander (Gyrinophilus palleucus); Tennessee clubshell (Pleurobema
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oviforme); Tennessee heelsplitter (Lasmigona holstonia); Tennessee pigtoe (Pleuronaia
barnesiana); Texas kangaroo rat (Dipodomys elator); West Virginia spring salamander
(Gyrinophilus subterraneus); and Yazoo crayfish (Orconectes hartfieldi);

WHEREAS, the parties agree that settlement of this action in this manner is in the public
interest and is an appropriate way to resolve the dispute between them with respect to these 55
species;

NOW, THEREFORE, the parties hereby stipulate and agree as follows:

1. On or before the following dates, FWS shall review the status of the following 33
species and submit to the Federal Register 12-month findings as to whether the listing of these
species as a threatened species or an endangered species is (a) not warranted, (b) warranted, or
(c) warranted but precluded by other pending proposals, pursuant to 16 U.S.C. § 1533(b)(3)(B):

a. Cooper’s Cave amphipod, Cumberland moccasinshell, Georgia blind
salamander, Minute Cave amphipod, Morrison’s cave amphipod, Pristine
crayfish, Tennessee clubshell, Tennessee heelsplitter, Tennessee pigtoe,
and Texas kangaroo rat by August 15, 2023.

b. Brawleys Fork crayfish, Eastern spotted skunk (plains spotted skunk),
Miami cave crayfish, Tennessee Cave salamander, and Yazoo crayfish by
September 14, 2023.

C. Edison’s ascyrum, Lowland loosestrife (Florida loosestrife), and
Smallscale darter by November 15, 2023.

d. Coal darter, Hubbard’s cave beetle, Little Kennedy cave beetle,
Overlooked cave beetle, Shenandoah (Madden’s Cave) cave beetle, and

West Virginia spring salamander by December 15, 2023.
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e. Alabama hickorynut and Kentucky creekshell by September 2, 2024.

f. Pecos pupfish by December 1, 2024.

g. Spinytail crayfish by March 3, 2025.

h. Cannulate Cave isopod and Dry Fork Valley cave beetle by June 2, 2025.

1. Jackson Prairie crayfish, Speckled burrowing crayfish, and Spiny scale
crayfish by September 1, 2025.

2. Plaintiff’s claims with respect to the following 22 species shall be dismissed with
prejudice, pursuant to Federal Rule of Civil Procedure 41(a)(1)(A)(ii): Brandegee’s buckwheat,
Chelan Mountain snail, Chowanoke crayfish, Cisco milkvetch, Columbia Oregonian snail,
Evening fieldslug, Green floater, Isely’s milkvetch, Louisiana pigtoe, Maiden Spring cave beetle,
Mammoth Spring crayfish, Mexican fawnsfoot, Navasota false foxglove, Ocmulgee skullcap,
rayed creekshell, Rye Cove Cave isopod, salina mucket, Saltmarsh topminnow, Southern elktoe,
Swale paintbrush, Texas heelsplitter, and Venus flytrap.

3. The order entering this Agreement may be modified by the Court upon good
cause shown, consistent with the Federal Rules of Civil Procedure, by written stipulation
between the parties filed with and approved by the Court, or upon written motion filed by one of
the parties and granted by the Court. In the event that either party seeks to modify the terms of
this Agreement, including the deadlines specified in paragraph 1, or in the event of a dispute
arising out of or relating to this Agreement, or in the event that either party believes that the
other party has failed to comply with any term or condition of this Agreement, the party seeking
the modification, raising the dispute, or seeking enforcement shall provide the other party with
notice of the claim. The parties agree that they will meet and confer (either telephonically or in

person) at the earliest possible time in a good-faith effort to resolve the claim before seeking
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relief from the Court. If the parties are unable to resolve the claim themselves, either party may
seek relief from the Court.

4. In the event that Defendants fail to meet a deadline specified in paragraph 1 and
have not sought to modify it, Plaintiff’s first remedy shall be a motion to enforce the terms of
this Agreement, after following the dispute resolution procedures described above. This
Agreement shall not, in the first instance, be enforceable through a proceeding for contempt of
court.

5. With respect to Defendants, this Agreement requires only that FWS take the
actions specified in paragraph 1. No provision of this Agreement shall be interpreted as, or
constitute, a commitment or requirement that Defendants take action in contravention of the
ESA, the Administrative Procedure Act (“APA”), or any other law or regulation, either
substantive or procedural. Nothing in this Agreement shall be construed to limit or modify the
discretion accorded to FWS by the ESA, the APA, or general principles of administrative law
with respect to the procedures to be followed in making any determination required herein, or as
to the substance of any determination required herein. To challenge any final determination
issued in accordance with this Agreement, Plaintiff will be required to file a separate action, and
Defendants reserve the right to raise any applicable claims or defenses in response thereto.

6. No part of this Agreement shall have precedential value in any litigation or in
representations before any court or forum or in any public setting. No party shall use this
Agreement or the terms herein as evidence of what does or does not constitute a reasonable
timeline for making determinations regarding the listing of or designation of critical habitat for

any species.
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7. Nothing in this Agreement shall be construed or offered as evidence in any
proceeding as an admission or concession of any wrongdoing, liability, or any issue of fact or
law concerning the claims settled under this Agreement or any similar claims brought in the
future by any other party. Except as expressly provided in this Agreement, the parties do not
waive or relinquish any legal rights, claims, or defenses they may have. This Agreement is
executed for the purpose of settling specified claims in Plaintiff’s Complaint, and nothing herein
shall be construed as precedent having preclusive effect in any other context.

8. Nothing in this Agreement shall be interpreted as, or shall constitute, a
requirement that Defendants are obligated to pay any funds exceeding those available, or take
any action in contravention of the Anti-Deficiency Act, 31 U.S.C. § 1341, or any other
applicable appropriations law.

0. The parties agree that this Agreement was negotiated in good faith and it
constitutes a settlement of claims disputed by the parties. By entering into this Agreement, the
parties do not waive any legal rights, claims, or defenses, except as expressly stated herein. This
Agreement contains all of the terms of agreement between the parties concerning the specified
claims in Plaintiff’s Complaint, and is intended to be the final and sole agreement between the
parties with respect thereto. The parties agree that any prior or contemporaneous representations
or understanding not explicitly contained in this written Agreement, whether written or oral, are
of no further legal or equitable force or effect.

10. The undersigned representatives of each party certify that they are fully
authorized by the party or parties they represent to agree to the terms and conditions of this
Agreement and do hereby agree to the terms herein. Further, each party, by and through its

undersigned representative, represents and warrants that it has the legal power and authority to
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enter into this Agreement and bind itself to the terms and conditions contained in this
Agreement.

11. The terms of this Agreement shall become effective upon entry of an order by the
Court approving the Agreement.

12.  Plaintiff reserves its right to request attorneys’ fees and costs from Defendants,
and Defendants reserve their right to contest Plaintiff’s entitlement to recover fees and the
amount of any such fees and do not waive any objection or defenses they may have to Plaintiff’s
request. The parties agree that any request for attorneys’ fees and costs related to these 55
species should be stayed until after the resolution of Plaintiff’s remaining claims in this case.
The parties therefore agree that the deadline for Plaintiff to file a potential motion for costs and
attorneys’ fees pursuant to Federal Rule of Civil Procedure 54(d) shall be stayed until 90 days
after the resolution of Plaintiff’s remaining claims, so that the parties may seek to resolve any
requested attorneys’ fees and costs without this Court’s further involvement.

13. Upon approval of this Agreement by the Court, Plaintiff’s claims regarding these
55 species shall be dismissed with prejudice. Notwithstanding the dismissal of this action,
however, the parties hereby stipulate and respectfully request that the Court retain jurisdiction to
oversee compliance with the terms of this Agreement and to resolve any motions to modify such

terms. See Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375 (1994).

Dated: July 24, 2023 Respectfully submitted,

/s/ Rvan Adair Shannon TODD KIM

RYAN ADAIR SHANNON Assistant Attorney General
CAMILA COSSIO S.JAY GOVINDAN
Center for Biological Diversity Section Chief

P.O.Box 11374 MEREDITH L. FLAX
Portland, OR 97211-0374 Deputy Section Chief

Tel: (971) 717-6407 (Shannon)
Tel: (971) 717-6427 (Cossio)
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Fax: (503) 283-5528
E-mail: rshannon@biologicaldiversity.org
E-mail: ccossio@biologicaldiversity.org

Attorneys for Plaintiff

/s/ H. Hubert Yang
H. HUBERT YANG (DC Bar No. 491308)
Senior Trial Attorney

/s/ Davis A. Backer

DAVIS A. BACKER (CO Bar No. 53502)
Trial Attorney

United States Department of Justice
Environment & Natural Resources Division
Wildlife & Marine Resources Section
P.O. Box 7611

Washington, DC 20044-7611

Tel: (202) 305-0209 (Yang)

Tel: (202) 514-5243 (Backer)

Fax: (202) 305-0275

E-mail: hubert.yang@usdoj.gov

E-mail: davis.backer@usdoj.gov

Attorneys for Defendants
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