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Abstract

This paper evaluates the wide discretion afforded to planning decision-makers in England. It does so in
respect of a key but often overlooked question in the transition to renewables: whether developers/owners
of onshore wind projects should be required to provide a ‘bond’ to ensure decommissioning and site res-
toration (DSR) occurs. Bonds are financial instruments that evidence ability to fund DSR. They help avoid
legacy issues (eg project abandonment) but carry a long-term cost burden for developers/owners. A study
of 275 projects elicits three issues. First, a lack of government guidance on bonding, vague ‘threshold’
terms in law and policy and failure of planning decision-makers to consider how others had decided
the question result in a lack of markers to inform discretion, with bonds being rare (present in only
15.6% of projects) and their stringency inconsistent. Secondly, this lack of markers legitimises risky,
cost-saving practices prohibited in offshore wind, where government guidance informs bonding decisions.
Thirdly, reasons for decisions are weak or absent, inhibiting achievement of the justifications for their pro-
vision in an administrative context (eg disciplining decision-making). Whilst discretion enhanced capacity
to generate electricity from wind through enabling a reduction of market entry costs, assisting movement
towards renewable energy targets, it resulted in abandonment risk being ignored. This mirrors strategies
adopted elsewhere in England’s energy sector, such as coal and oil and gas, where a ‘light touch” approach
to bonding has, traditionally, been deployed to avoid hindering project development.
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Introduction

A ‘fundamental principle’ of English planning law is that matters of judgment on the merits of a plan-
ning application, including weighing of material considerations, (hereafter ‘planning judgment’)' are
within the exclusive province of the decision-maker.” This is ‘forbidden territory™ to the courts who
consider the planning system to be the ‘political responsibility’ of central and local government.* The
court’s sole concern is the legality of the decision-making process.” The wide discretion this confers
renders it ‘notoriously difficult® to establish planning judgments as Wednesbury unreasonable

"The author would like to thank Valerie Fogleman, Suren Gomtsyan, Andrew Keay, Gerard McCormack, Ole Pedersen,
Duncan Sheehan, Peter Whelan, Paul Wragg and two anonymous referees for insightful comments on earlier drafts of
this paper. Any errors remain those of the author.

"Whilst some judges spell ‘planning judgment’ with an ‘¢’ (ie planning judgement), it is far more common for the spelling
‘planning judgment’ to be utilised. ‘Planning judgment’ is used in this paper to align with the dominant judicial practice.

*Tesco Stores Ltd v Secretary of State for the Environment [1995] 1 WLR 759 at 780 per Lord Hoffmann.

*Pearce v Secretary of State for Business, Energy & Industrial Strategy [2021] EWHC 326 (Admin) at [152] per Holgate J.

*Tesco, above n 2, at 780.

SPearce, above n 3, at [152] per Holgate J.

°R (on the application of Technoprint plc) v Leeds CC [2010] EWHC 581 (Admin) at [36] per Wyn Williams J.
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(ie a conclusion so unreasonable that no reasonable person could ever have come to it).” Nevertheless,
it is heralded by Booth® and Tewdwr-Jones” as a valued attribute of the planning system for it confers
flexibility and ability to cope with an uncertain future. The trade-off is absence of certainty.'® Though,
for McAuslan, the planning system is not one of ‘unregulated discretion’, as even where legislation
seemingly confers wide, uncontrollable discretion, the courts step in to provide ‘guides and para-
meters’.'" Planning policy also helps to ‘focus’” discretion and act as a ‘constraint’” upon it.

This paper evaluates the wide discretion afforded to planning decision-makers (local planning
authorities (LPAs), Planning Inspectors and the Secretary of State) under the English planning system.
It does so in respect of a key but often overlooked question in the transition to renewables: whether the
developer/owner of an onshore wind project ought to be required to provide a ‘bond’ to ensure decom-
missioning and site restoration (DSR) occurs at the end of its operational life (the ‘bonding question’).
DSR usually involves restoring the site to its former use (eg agricultural), dismantling and removing all
above-ground level elements, removing turbine bases to a specified depth, often one metre, with cab-
ling left in situ."* Bonds are financial instruments used to evidence ability to fund these works.

The answer to the bonding question and, if answered positively, the requisite characteristics of the
bond, such as its value, the need for this to be reviewed at regular intervals and permitted instruments
(eg bank guarantee or cash deposit), will be a matter of planning judgment for the decision-maker.
The balance is a delicate one. Through their designation of funds for DSR, efficacious bonds reduce
the recognised'” risk of infrastructure abandonment due to the financial deterioration of project par-
ticipants — developer(s), owner(s) and landowner(s).'® The stringency of the bond requirement will
likely correlate negatively with abandonment risk. Equally, bonds are a long-term cost burden for
developers/owners."” A desire to save costs may lead them to locate in a jurisdiction (local authority
or nation) whose approach to bonding is lax.'® Planning decision-makers will be acutely aware that the
way they exercise their discretion could influence whether the jurisdiction is chosen for the project or
whether investors relocate to one more sensitive to their needs."” Thus, there is a clear connection
between the bonding question and the ability of decision-makers to meet local,”’ regional’' and
UK-wide®* renewable energy targets.

7 Associated Provincial Picture Houses Ltd v Wednesbury Corpn [1947] 2 All ER 680 at 683.

8p Booth Controlling Development: Certainty and Discretion in Europe, the USA and Hong Kong (London: UCL Press,
1996) pp 5-6.

"M Tewdwr-Jones ‘Discretion, flexibility, and certainty in British planning: emerging ideological conflicts and inherent
political tensions’ (1999) 18 Journal of Planning Education and Research 244 at 248-249.

1%Booth, above n 8, pp 5-6.

'p McAuslan ‘The role of courts and other judicial type bodies in environmental management’ (1991) 3(2) Journal of
Environmental Law 195 at 200.

12p Booth ‘Planning and the rule of law’ (2016) 17(3) Planning Theory & Practice 344 at 356.

3P Booth ‘The control of discretion: planning and the common-law tradition’ (2007) 6(2) Planning Theory 127 at 139.

YTNEI Services Ltd ‘Onshore wind energy planning conditions: guidance note - a report for the Renewables Advisory
Board and BERR’ (October 2007) p 16.

Concerns have been raised in Parliament that some onshore wind projects in England exhibited abandonment risk as
shell companies, with weak financial standing, were operating them: Hansard HC Deb, vol 598, col 1384, 21 July 2015.

1D Gerard “The law and economics of reclamation bonds” (2000) 2 Resources Policy 189 at 189.

"The Government of Ireland does not recommend their use for this reason: Government of Ireland Draft Revised Wind
Energy Development Guidelines (December 2019) p 139.

188 Ferrell and E DeVuyst ‘Decommissioning wind energy projects: an economic and political analysis’ (2013) 53 Energy
Policy 105 at 108.

¥K Gifford ‘Moulding discretion: how courts can help’ (1985) 16 University of Western Australia Law Review 229 at 229.

*See eg Government Office for Yorkshire and the Humber The Yorkshire and Humber Plan: Regional Spatial Strategy to
2026 (May 2008) p 103. Table 10.2 provides local targets for each local authority in the region.

2See eg the now archived Office of the Deputy Prime Minister Planning Policy Statement 22 (‘PPS 22): Renewable Energy
(2004) p 8. Regions were to identify targets for renewable energy generation for 2010 and 2020.

**See eg The Promotion of the Use of Energy from Renewables Sources Regulations 2011, SI 2011/243, reg 3. The Secretary
of State was to ensure that the share of energy from renewable sources in the UK by 2020 was at least 15%.
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The use of discretion is evaluated through a study of 275 onshore wind projects in England. The
study is empirical and theoretical. Empirically, it uncovers how and why the bonding question was
answered as it was, findings essential to understanding the bonding strategies adopted in the sector
and, crucially, the associated risks. This element of the work is original as the way that, and extent
to which, bonds are used in England’s onshore wind sector was previously unknown.”’
Theoretically, using Dworkin’s typology of discretion, it seeks to conceptualise planning judgment
before exposing the implications of the associated discretion, both in terms of the rigour of the
substantive bonding decision and quality of reasons proffered for it. Whilst Fisher,”* Lee® and
Rydin et al*® capture the dominant role planning judgment plays in the determination of wind project
proposals, its connection to the bonding question and broad discretionary space it creates for aban-
donment risk to be traded in the shadows, beyond public scrutiny, against market entry costs remains
entirely unexplored in the existing literature.

Three issues emerge, each of which is connected to the discretionary space which judicial defer-
ence to planning judgment creates. The first is shown to be a causative factor of the other two. First,
lack of government guidance on bonding, vague ‘threshold’ terms in law and planning policy and
failure of decision-makers to consider how others had decided the question result in a lack of mar-
kers to inform use of discretion, with bonds being rare (present in only 15.6% of projects) and strin-
gency of their requirements across LPAs inconsistent. Secondly, this lack of markers legitimises
risky, cost-saving practices prohibited in offshore wind, where government guidance informs bond-
ing decisions. Thirdly, reasons for decisions on the question are weak or absent, inhibiting achieve-
ment of the justifications for their provision in an administrative context (eg disciplining
decision-making). The quality of decision has been compromised and the implications of not
requiring a bond overlooked.

The importance of the study is two-fold. First, it evidences that whilst discretion enhanced capacity
to generate electricity from wind by facilitating a reduction in market entry costs, assisting movement
towards renewable energy targets, it resulted in abandonment risk largely being ignored. This strategy
is seen elsewhere in England’s energy sector, such as coal and oil and gas. There, as we shall see, a
‘light touch’ approach to bonding for end-of-life obligations has, traditionally, been adopted to
avoid hindering development of projects deemed desirable at a particular point in time.
Approaches receptive to investors certainly benefit the wider strategy of securing more energy from
renewable sources, in line with targets set, though it may result in project participants being unable
to fund DSR. The potential scale of the problem has not been appreciated to date. Secondly, it affords
a better understanding of current bonding practices. There is a significant ‘hurdle’ to new onshore
wind projects in England: impacts identified by affected local communities must be ‘fully addressed’
and the proposal must have their ‘backing’.?” Developing better bonding strategies may ameliorate
abandonment concerns raised in Parliament and by communities, eliminating one important source
of objections.

This paper is structured as follows. Section 1 affords context to the study by providing an account
of the core functions of bonds for end-of-life obligations in the energy sector. Section 2 outlines the
methodology and applicable legal framework. Section 3 sets out the study’s key empirical findings.
Section 4 explores three problematic issues emerging from the study. The paper ends with some
conclusions.

**R Windemer and R Cowell ‘Are the impacts of wind energy reversible? Critically reviewing the research literature, the
governance challenges and presenting an agenda for social science’ (2021) 79 Energy Research & Social Science 102162 at 8.

24E Fisher ‘Law and energy transitions: wind turbines and planning law in the UK’ (2018) 38(3) Oxford Journal of Legal
Studies 528 at 552.

**M Lee ‘Knowledge and landscape in wind energy planning’ (2017) 37(1) Legal Studies 3 at 22.

%Y Rydin et al ‘Black-boxing the evidence: planning regulation and major renewable energy infrastructure projects in
England and Wales’ (2018) 19(2) Planning Theory & Practice 218 at 226.

*Ministry of Housing, Communities & Local Government (MHCLG) National Planning Policy Framework (first pub-
lished 27 March 2012, last updated 20 July 2021) p 46 fn 54.

https://doi.org/10.1017/Ist.2022.50 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.50

502 Colin Mackie

1. The function of bonds

It is prudent to begin with a primer on bonding for end-of-life obligations in the energy sector. The
principal justifications for bonds, specifically their capacity to guarantee performance of future obliga-
tions and the prospect for ‘productive’ cost internalisation this facilitates, are then examined. These, it
is submitted, point towards the need for an efficacious bond to be required for all energy projects in
respect of which end-of-life obligations are imposed. In its absence, in England, if a regulatee fails to
discharge their obligations, legal responsibility for them falls, ultimately, to the landowner(s) for onshore
projects,”® and the government for offshore ones.”” Whilst the latter necessitates use of public funds, the
financial standing of the landowner(s) is key to the former. The LPA has two options if the landowner(s)
cannot fund the works: first, perform them itself using public funds and look to recover value from the
infrastructure in scrappage/resale; or secondly, leave the infrastructure in situ, with the ensuing visual
blight and lost opportunity to reintegrate the materials to the economy. Neither is an appealing prospect.

(a) Bonding for end-of-life obligations in the energy sector: a primer

When the operational life of an energy project ends, the regulatee is often legally required to close the
site safely and restore it to its original condition or to a level that could accommodate another pro-
ductive use. As these ‘end-of-life obligations’ are to be completed in the future, often decades after
being imposed, there is the risk of the regulatee becoming insolvent or simply not having the financial
means to undertake the works when required. A recognised means of guarding against this is to
require that they provide a ‘bond’ prior to construction of the project. In this context, a bond is a
financial instrument used to evidence to a regulator a regulatee’s ability to finance their end-of-life
obligations.

The power to require a bond for end-of-life obligations exists across the UK’s energy sector.”® It has,
however, been the tradition for regulators to adopt a ‘light-touch’” approach to bonding so as not to
hinder development of desired energy projects through the imposition of onerous (and so, invariably,
expensive) bond requirements. For instance, government guidance on planning for mineral extraction,
which covers coal and shale gas projects, asserts that a bond ‘to cover restoration and aftercare costs
will normally only be justified in exceptional cases’.”" And under the framework governing decommis-
sioning in the offshore oil and gas sector, the power to mandate a bond is so rarely invoked that, as of
January 2019, regulatees had only been required to set aside £844 million.”” The total estimated cost of
decommissioning UK Continental Shelf upstream oil and gas infrastructure is currently £37-£55 bil-
lion (central estimate of £45 billion).”® This means that the bonds provided cover only 1.53-2.28% of
the total estimated liabilities. Thus, despite the existence of powers to require regulatees to provide a
bond, it is relatively rare for them to be used in the energy sector.

(b) The justifications for bonds

The literature presents two distinct normative justifications for bonds. First, they act as a ‘guarantee’
for the ‘performance of a known future action’ by a regulatee, such as a restoration, or other
performance-related, requirement.”* In so doing, they can ‘complement’ command-and-control

ZDepartment for Levelling Up, Housing and Communities (DLUHC) and MHCLG Guidance: Use of Planning Conditions
(6 March 2014, last updated 23 July 2019) at [15].

2United Nations Convention on the Law of the Sea (UNCLOS), Arts 60(3) and 80.

30Gee eg Petroleum Act 1998, s 38(4) (oil and gas); Energy Act 2004, s 106(4) (offshore renewables).

*'DLUHC and MHCLG Guidance on the Planning for Mineral Extraction in Plan Making and the Application Process
(17 October 2014) at [48] (emphasis added).

32National Audit Office Oil and Gas in the UK - Offshore Decommissioning (25 January 2019) at [3.12].

33North Sea Transition Authority UKCS Decommissioning Cost Estimate 2022 (2022) p 8.

**See eg ] Boyd Financial Assurance Rules and Natural Resource Damage Liability: A Working Marriage? (Resources for the
Future, Discussion Paper No 01-11, 2001) p 5 (emphasis added).

https://doi.org/10.1017/Ist.2022.50 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.50

Legal Studies 503

regulation.” To explain, the regulatee ‘posts’ a bond with the regulator prior to construction of the
project. This is released when end-of-life obligations are performed. If performance does not occur,
the bond will be forfeited and the funds associated with it may then be used by the regulator to under-
take the works. Thus, bonds engender performance of these prescribed obligations (the ‘command’),
reducing but not eliminating the need for enforcement action to be taken by the regulator in the event
of their breach (the ‘control’).

This capacity of bonds to operate as the crucial point of connection between the regulation of a
company by corporate/insolvency law on one hand with public law (eg planning law) on the other
is, perhaps, their greatest strength. Through ensuring the dedication of funds sufficient to perform
end-of-life obligations, efficacious bonds reduce the possibility of strategic use of corporate/insolvency
law, and its capacity to facilitate lawful unilateral delimitation of the bounds and extent of liability, by
the regulatee to avoid performing (and, indeed, paying for) their responsibilities under public law. This
is even more important given that there is now ‘very little room’ to impose upon the controller of a
regulatee, via the corporate law remedy of ‘veil piercing’, a liability incurred lawfully by a regulatee.*®

Secondly, they act as a ‘guarantee’ that a regulatee ‘can cover any present and future environmental
costs of his or her activities’.”” Cost coverage is traditionally connected to the economic idea of cost
internalisation. This occurs when the pertinent costs are reflected in a regulatee’s costs of production
or covered in the pricing of its goods (eg electricity) or services.”® The costs associated with providing a
bond, such as purchasing a bank guarantee or making a cash deposit, of a value sufficient to ensure
performance of end-of-life obligations will be a significant cost of production. These newly interna-
lised costs are ‘very real’ to the regulatee and can be expected to reduce a project’s profitability.”
Whilst they may be expected to have an (upward) effect on the cost of the energy generated by the
project, this will create a more accurate price signal for consumers and policy makers.*’

We must, however, be careful in how far we take cost internalisation, as a goal distinct to guaran-
teeing performance, as a justification for bonding requirements. It is consistent with the literature to
treat cost internalisation as occurring where regulatees incorporate the estimated costs of performing
the obligations in their accounts,*' or take them into account in their decision-making processes.*’
That these costs have been ‘internalised’ does not mean that the funds necessary for performance
exist or, where they do exist, are protected from the claims of the regulatee’s creditors should it be
unable to pay its debts and be wound up. Thus, ‘bare’ cost internalisation (ie the regulatee is merely
required to reflect the costs in the pricing of its energy) is an inadequate function for bonding if per-
formance is a regulatory priority. If it is, the funds designated for performance must be segregated
from the general body of the regulatee’s assets and be available when needed. Mackie and Besco
term this ‘productive cost internalization’.*” This facilitates convergence of the core justifications for
bonds, creating potential to ensure that: (i) performance occurs; and (ii) energy is priced more
accurately.

7 Arnold ‘Preventing industrial disasters in a time of climate change: a call for financial assurance mandates’ (2017) 41
Harvard Envionmental Law Review 243 at 264.

*SRossendale BC v Hurstwood Properties (A) Ltd [2021] UKSC 16 at [73] per Lord Briggs and Lord Leggatt.

3See eg ] Malone and T Winslow ‘Financial assurance: environmental protection as a cost of doing business’ (2018) 93
North Dakota Law Review 1 at 3 and 5 (emphasis added).

*8See eg A Ogus Regulation: Legal Form and Economic Theory (Oxford: Oxford University Press, 2004) p 19.

*%J Boyd Financial Responsibility for Environmental Obligations: Are Bonding and Assurance Rules Fulfilling Their Promise?
(Resources for the Future, Discussion Paper No 01-42, 2001), p 29.

OR Perkins “Electricity deregulation, environmental externalities, and the limitations of price’ (1998) 39 Boston College
Law Review 993 at 1032-1033.

*IS Gaines “The polluter-pays principle: from economic equity to environmental ethos’ (1991) 26 Texas International Law
Journal 463 at 469.

“2M Faure ‘Economic aspects of environmental liability: an introduction’ (1996) 4 European Review of Private Law 85
at 87.

43C Mackie and L Besco ‘Rethinking the function of financial assurance for end-of-life obligations’ (2020) 50(7)
Environmental Law Reporter 10573 at 10600.
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There is, however, a trade-off. First, bond requirements create a direct and, potentially, an indirect
cost burden.** This will weigh more heavily as requirements increase in stringency. Whilst direct costs
comprise, for instance, the costs of purchasing the instrument (eg bank guarantee) for the project’s
duration, indirect costs arise where, for instance, the provider (eg a bank) requires collateral. Assets
used for collateral will be likely be unavailable to act as security to generate further debt finance, inhi-
biting borrowing. Secondly, this cost burden may harm the economic competitiveness of a jurisdic-
tion.*> Other things being equal, regulatees in jurisdictions with stringent bonding requirements
will be at a competitive disadvantage to those in jurisdictions with lax ones (or where none exist)
owing to the higher compliance costs of the former.*® As we have seen, this may impact on the jur-
isdiction selected for the project.

Despite the cost burden, an efficacious bond ought to be required for end-of-life obligations. In
its absence, other stakeholders, often local communities, are left to bear the costs if a regulatee
defaults on their obligations. This not only masks the true cost of the energy generated but these
‘externalised costs’ provide an indirect subsidy that gives the regulatee an inequitable advantage
in the market.*’

2. Methodology

The Department for Business, Innovation and Industry Strategy’s (BEIS) Renewable Energy Planning
Database (REPD) provided the source data.*® It contains granular detail for UK renewable energy pro-
jects over 150kW. The study’s dataset was curated using the following criteria: wind onshore projects
in England; awaiting construction; under construction; operational; decommissioned; application date
of April 1990-October 2022. This produced a dataset of 302 projects (see Figure 1).

For offshore wind, section 106(4) of the Energy Act 2004 empowers the regulator, BEIS, to require
a bond. There is no equivalent power in onshore wind. Decision-makers must utilise general powers
under the Town and Country Planning Act 1990 (the 1990 Act). There are two options. First,
impose a planning condition requiring a bond (section 70). Secondly, provide for a bond via plan-
ning obligation (section 106). As detailed below, a planning condition is a legally binding condition
attached to a permission. A planning obligation is a private contractual agreement separate to that
permission.

An intensive manual search of the LPA’s public access system was conducted for each project to
establish whether a DSR bond was required by the decision-maker or volunteered by the developer/
owner, and, if so, how and why.* Details were recorded. Decision notices, planning officer reports,
committee reports, planning obligations (section 106 agreements and unilateral undertakings),” appeal
decisions and public inquiry reports of Inspectors and decisions of the Secretary of State were exam-
ined. If documents were not available via the public access system then they were sought from the LPA.
Generally, copies were forthcoming. As key documentation could not be obtained (eg section 106
agreements and appeal decisions), twenty-seven (27) projects were excised from the dataset. This
resulted in a final dataset of 275 projects, representing a total of 2838 MW installed capacity and
1501 turbines.

*J Conaway ‘Be aggressive with wind energy: blow away the decommissioning fears’ (2017) 6(2) Oil & Gas, Natural
Resources and Energy Journal 621 at 638.

45R Stewart ‘Environmental regulation and international competitiveness’ (1993) 102(8) Yale Law Journal 2039 at 2041.

““Ibid, at 2044.

7] Dernbach ‘Sustainable development as a framework for national governance’ (1998) 49(1) Case Western Reserve Law
Review 1 at 59.

“SBEIS Renewable Energy Planning Database: quarterly extract (last updated 28 October 2022) at https:/www.gov.uk/gov-
ernment/publications/renewable-energy-planning-database-monthly-extract.

*An LPA’s public access system is a database, accessible free of charge, which contains all relevant planning-related docu-
mentation pertaining to a planning application.

A search of the Land Charges Register was not undertaken due to the excessive expense of doing so for 275 projects.
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Figure 1. a map of REPD data showing the geographical spread of the 302 onshore wind energy projects in England

(a) Bonding requirements via planning condition

Planning conditions help control and mitigate adverse effects, enabling development to proceed where
it would otherwise be necessary to refuse permission.”’ LPAs have powers under the 1990 Act to
impose them.>” For instance, section 70 enables LPAs to grant planning permission ‘subject to such

*'DLUHC and MHCLG, above n 28, at [1].
21990 Act, ss 70 and 72. Further powers exist under ss 73, 73A, 96A and Sch 5.

https://doi.org/10.1017/Ist.2022.50 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.50

506 Colin Mackie

conditions as they think fit.>> This seemingly unlimited discretion is restricted substantially by case

law and policy which ‘frame’ what a legally acceptable condition looks like.”* The Secretary of State
can impose them on appeal.”> Conditions bind successors in title.*®

A condition must satisfy the Newbury criteria to be lawful, meaning it must: (1) be for a plan-
ning purpose; (2) fairly and reasonably relate to the development; and (3) be reasonable (ie not be
so unreasonable that no reasonable LPA could have imposed it).”” Tests set out in national planning
policy, which LPAs must take into account as ‘material considerations’,”® also apply. According to
Circular 11/95, conditions should only be imposed where they are ‘necessary and reasonable, as well
as enforceable, precise and relevant both to planning and to the development to be permitted’.”
Those that place ‘unjustifiable and disproportionate’ financial burdens on applicants will not pass
the reasonableness test,’’ limitations that appear particularly pertinent to bonds. The National
Planning Policy Framework (NPPF) states that conditions ‘should be kept to a minimum and
only imposed where they are necessary, relevant to planning and to the development to be permit-
ted, enforceable, precise and reasonable in all other respects’.’’ There are overlaps between these
‘threshold’ terms (eg necessary, relevant and reasonable) in law and policy that will be revisited
later in this paper.

The use of conditions to require a bond is complicated by the fact that planning policy®® and
government guidance® assert that no payment of money or other consideration can be required
when granting planning permission. This reflects Lloyd LJ's observation in Bradford City
Metropolitan Council v Secretary of State for the Environment that ‘[i]t has usually been regarded
as axiomatic that planning consent cannot be bought or sold’.®* Voluntary provision of a bond
may also be problematic for where a payment is offered as a ‘general inducement’ to the LPA to
grant permission then this will be treated as attempting to buy permission and not permitted.®”
However, it is submitted that providing a bond as security for DSR costs, whether required or volun-
teered, ought not to raise concerns that permission has been ‘bought’. LPAs will not benefit finan-
cially from a bond when conferring permission. Rather, the bond merely facilitates performance of
DSR in the event of abandonment (ie it lessens the likelihood of a loss). Where applicable tests are
satisfied, a negatively worded condition prohibiting development until a specified action is complete
(eg bond provision) may be used.®® Whilst some see conditions as inappropriate vehicles for impos-
ing bond requirements,”” LPAs,*® Inspectors® and the Secretary of State’” deem their use to be
entirely lawful.

1990 Act, s 70(1)(a).

*Fisher, above n 24, at 540.

1990 Act, ss 77, 79, 177 and Sch 6.

**Department for Communities and Local Government (DCLG) Circular 11/95: Use of Conditions in Planning Permission
(1995) at [1].

> Newbury DC v Secretary of State for the Environment [1981] AC 578.

*DLUHC and MHCLG, above n 28, at [2].

*DCLG, above n 56, at [1] and [3].

“DLUHC and MHCLG, above n 28, at [5].

S'MHCLG, above n 27, at [56].

%DCLG, above n 56, at [83].

®DLUHC and MHCLG, above n 28, at [5].

4(1986) 53 P & CR 55 at 64 per Lloyd LJ.

R (on the application of Wright) v Forest of Dean DC [2019] 1 WLR 6562 at [44] per Lord Sales.

®*DLUHC and MHCLG, above n 28, at [5].

D Lavender APP/D0840/09/2103026, Carland Cross Wind Farm, Cambridgeshire (19 January 2010) at IR43.

%8 Allerdale BC imposed bond requirements via planning condition for two projects (see Part 2(a)).

9] Woolcock APP/P4225/V/15/3139737, Scout Moor Wind Farm, Rochdale, Lancashire (3 April 2017) at TR498.

7Secretary of State for Communities and Local Government (CLG) Land to the North-East of Swinford, Application ref 08/
00506/FUL (3 December 2009) at [23].
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(b) Bonding requirements via planning obligation

Planning obligations present a further legal tool to mitigate the impact of unacceptable development so
as to make it acceptable in planning terms.”' They are to be used where conditions cannot address
unacceptable impacts (eg due to the perception that conditions are inappropriate for imposing
bond requirements).”” Section 106(1) of the 1990 Act empowers LPAs to, inter alia, mandate that
‘a sum or sums ... be paid to the authority on a specified date or dates or periodically’. An LPA
may enter an obligation (a ‘section 106 agreement’) with ‘any person interested in land’,”> often the
developer/owner, landowner(s) and mortgagee. Or a person with such an interest may enter the obli-
gation without making the LPA a party to it (a ‘unilateral undertaking’),”* a route appropriate where
time is of the essence. Unilateral undertakings usually permit enforcement under section 106 by the
LPA. An obligation will either be volunteered by the developer/owner or, if deemed appropriate,
required by the LPA before permission is granted. Obligations will not be required by Inspectors or
Secretary of State, though they may assess their compatibility with law and policy as part of their
wider consideration of a planning application.

Obligations must comply with regulation 122 of the Community Infrastructure Levy (CIL)
Regulations 2010, a test repeated in the NPPE.”> Whilst the levy does not apply to wind projects,”®
regulation 122 does.”” It applies where a decision results in permission being granted.”® An obliga-
tion may only constitute a ‘reason’ for granting permission if it is ‘(a) necessary to make the devel-
opment acceptable in planning terms; (b) directly related to the development; and (c) fairly and
reasonably related in scale and kind to the development’.”” Whether an obligation meets this
legal test is a matter of planning judgment for the decision-maker, which can only be interfered
with in the presence of legal error (eg irrationality).*” As judgment is required, it is not a question
to which there is an objectively ‘correct’ answer.®’ Thus, while law and policy frames our under-
standing of what an acceptable obligation looks like, as Fisher observes, the ‘frames are not always

in themselves legally certain’.*

2. The ‘how’ question

This section details how bonds were used. Their derivation (ie condition or obligation) and character-
istics are outlined. The full list of bonds comprised within this study is detailed in the Bond Dataset. A
link to this supplementary material can be found at the end of this paper. Bonds were provided in
15.6% of projects (43 of 275). They were required by decision-makers in 10.5% of projects (29 of
275) and volunteered by developers in 4.7% (13 of 275).8% Of the 39 bonds whose values were
known, the average bond value per MW installed capacity was £8,071 (per turbine it was £17,471).
Average bond values per MW of installed capacity vary widely amongst LPAs. As seen from
Figure 2 and Table 1, at the high end of the spectrum were Rochdale, Rossendale, Calderdale and

7'DLUHC and MHCLG Guidance: Planning Obligations - Use of Planning Obligations and Process for Changing
Obligations (19 May 2016, last updated 1 September 2019) at [2].

72MHCLG, above n 27, at [55].

731990 Act, s 106(1).

7*DLUHC and MHCLG, above n 71, at [1].

>MHCLG, above n 27, at [57].

MHCLG Guidance: Community Infrastructure Levy (12 June 2014, last updated 16 November 2020) at [5].

”’DLUHC and MHCLG, above n 71, at [2].

78Community Infrastructure Levy Regulations 2010, reg 122(1).

71bid, reg 122(2) (emphasis added).

80R (on the application of HFAG Ltd) v Buckinghamshire Council [2022] EWHC 523 (Admin) at [30] per Lang J (for deci-
sions of LPAs); Smyth v Secretary of State [2013] EWHC 3844 (Admin) at [192] per Patterson J (for decisions of Inspectors).

81R (on the application of Jones) v Mansfield DC [2003] EWCA Civ 1408 at [17] per Dyson LJ.

82Fjsher, above n 24, at 550 (emphasis added).

8For one bond, it could not be established whether it was required or volunteered.
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Figure 2. Average bond values per MW of installed capacity and per turbine for each LPA
Note: Three LPAs (Carlisle, Harborough and South Northamptonshire) are not included in this Figure as the bond values for projects in
their area (Beckburn, Swinford and M1 respectively) could not be confirmed.

Hyndburn with £20,000. At the low end were Cornwall (£4,831), East Riding (£3,982) and North
Devon (£3,788).

(a) Planning conditions

Three projects, representing 31.6 MW of installed capacity and 27 turbines, possessed a condition
mandating a DSR bond. This contradicts assertions in the literature that ‘most’ permissions comprise
one.** For the two projects whose bond values were known (Siddick and Oldside), the average bond
value per MW of installed capacity was £5,291 (per turbine it was £3,175).%

Allerdale imposed a condition mandating bond provision for two projects.*® These were the earliest
examples — 1995 and 1996, respectively — of bond requirements in the sector. The bond values per
MW of installed capacity were relatively low at £5,952 and £4,630 (see Bond Dataset). There was
no requirement to review their values. The bonds could be provided via bank guarantee or cash
deposit.

The third relates to Swinford Wind Farm, Leicestershire.*” In December 2009, the Secretary of
State, following the Inspector’s recommendation,*® required provision of a bond to cover ‘all’ DSR
costs.* To be maintained for the consent’s duration, it was subject to five-yearly review. The condition
specified neither the value nor approved instruments. The LPA failed to clarify this when approached.
Despite the condition requiring coverage of ‘all’ DSR costs, the developer’s agent ‘recommended’ that

84*WindEurope Decommissioning of Onshore Wind Turbines: Industry Guidance Document (2020) p 10.

8The value of the bond for the third project, Swinford, could not be established.

86Siddick Wind Farm, Cumbria (4.2 MW installed capacity, 7 x 0.6 MW turbines) (Decision Notice: ref no 2/95/0342,
condition 7); Oldside Wind Farm, Cumbria (5.4 MW installed capacity, 9 x 0.6 MW turbines) (Decision Notice: ref no 2/
1995/0916, condition 7).

8722 MW installed capacity, 11 x 2 MW turbines.

881 Woolcock APP/F2415/A/09/2096369 (9 October 2009) at IR182.

%°08/00506/FUL, above n 70, at [23].
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Table 1. Average bond values per MW installed capacity and per turbine for each LPA (high-low)*

No. No.

% Projects Total Cap. per Total No. Turb. Total Bond Avg. Bond Val. Avg. Bond Val. per

LPA projects bonds w/ Bond MW w/ bond w/ bond Val. (£) per MW (£) Turb. (£)

1 Rochdale 1 1 100 36 12 720,000 20,000 60,000
2 Rossendale 1 1 100 10.2 3 204,000 20,000 68,000
3 Calderdale 4 2 50 48.3 17 966,000 20,000 54,600
4 Hyndburn 2 2 100 322 16 644,000 20,000 40,500
5 Daventry 7 4 57 40 19 460,000 13,500 27,500
6 Hartlepool 2 1 50 12.5 5) 100,000 8,000 20,000
7 Fenland 14 9 64.3 90.3 45 679,500 7,519 15,068
8 Central Bed. 4 1 25 20 10 110,000 5,500 11,000
9 Allerdale 11 2 18.2 9.6 16 50,000 5,291 3,175
10 Cornwall 18 3 16.7 14.8 11 50,480** 4,831** 6,310**
11 East Riding 25 13 52 218.7 102 969,600 3,982 8,359
12 North Dev. 2 2 100 84 31 318,166 3,788 9,469
Total*** 90 40 / 580.6 275 4,501,266 / /

Notes: * Three LPAs (Carlisle, Harborough and South Northamptonshire) are not included in this Table as the bond values for projects in their area (Beckburn, Swinford and M1 respectively) could not be
confirmed. This results in a ‘Total’ of 40 bonds.

** Whilst there were three bonds in Cornwall’s area, one (Crimp) was removed from these calculations as its value was unknown.

*** The unilateral undertaking for Crook Hill was entered into by both Calderdale and Rochdale as the project spanned the areas of both LPAs. To prevent double counting, the project and financial information
relating to its bond was only counted once when calculating the ‘Total’ figures in bold.
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Figure 3. Number of times instrument specified as an option to satisfy bonding requirement

the LPA accept a bond of £3,400 per MW installed capacity.”® If this was accepted, it would place low-
est in the dataset (see Bond Dataset). The decommissioning report indicated that the gross DSR cost,
not including removal of access roads, would be £18,346 per MW installed capacity (£504,527 in
total).”!

(b) Planning obligations

Forty projects, representing 609.2 MW of installed capacity and 277 turbines, had a planning obliga-
tion relating to a DSR bond. Thirty-seven were in operation. Three awaited construction.”” Whilst full
details of one was not known, its value was.”> Of the 40 bonds provided by way of planning obligation,
the values of three could not be established.”* These were removed from calculations relating to the
total bond value and average bond values per MW installed and per turbine. Those calculations
were, therefore, based upon a dataset of 37 bonds. The three bonds whose values were unknown
were retained in the Bond Dataset as other details were available.

The instruments permitted varied. They included cash deposit, letter of credit, bank guarantee/
bond, surety bond and other ‘acceptable’ financial arrangement. The latter might include, for example,
a parent company guarantee. Most bonds provided at least two options for developers. As seen from
Figure 3, bank guarantee and cash deposit were the most common options. For most bonds, we can-
not, however, determine which was selected by the developer/owner as this information is not made
public.

For the bonds provided by way of planning obligation, the average bond value per MW of installed
capacity was £8,221 (per turbine it was £18,244). Where entry into the obligation was conditional on
permission being granted, it was £8,124 (25). Where offered voluntarily with a view to the appeal/
application being decided favourably, it was marginally higher at £8,423 (12).”> As seen in the

“Natural Power ‘Swinford Wind Farm Decommissioning Report’ (21 September 2010) p 13 (on file with author).

'bid, at pp 1, 11 and 13. The figure of £18,346 was derived by dividing the total estimated DSR cost for the project
(£504,527) by 27.5 (the project’s predicted installed capacity in MW when complete, as detailed in the decommissioning
report): ibid, p 13. Note, however, that the project’s actual installed capacity is 22 MW. If that figure is used, it results in
a gross DSR cost of £22,933 per MW installed capacity.

*The three projects awaiting construction are marked with an asterix (*) in the Bond Dataset.

9*Reaps Moss.

**Beckburn, Crimp and M1.

*The column in the Bond Dataset titled ‘Cond’ indicates whether the bond was mandated or volunteered.
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Figure 4. number of bonds provided via planning obligation falling into each per MW installed capacity value bracket
Note: This Figure represents a total of 37 bonds. Three bonds were removed as their values were not known.

Bond Dataset (column titled ‘Rev’), clauses mandating reviewal of the bond value were common (27).
This was usually at years 5 or 6, then at five-yearly intervals thereafter. Twelve had no such clause,
meaning their values could not accommodate variations in DSR costs or salvage values.
Information on reviewal could not be found for one project.

Eight bonds stated that they covered the ‘net’ DSR cost (see Bond Dataset). This is the difference
between two estimates provided by the applicant: (i) DSR costs per MW of installed capacity/per tur-
bine; and (ii) the infrastructure’s salvage or resale value per MW of installed capacity/per turbine. For
example, if the developer estimates that DSR will cost £60,000 per turbine and believes that £40,000
can be recouped from each turbine in scrappage, the (negative) net DSR cost would be £20,000 per
turbine. For this group of eight bonds, the average bond value per MW installed capacity was
£12,849 (£30,070 per turbine). This is far larger than the average bond value per MW of installed cap-
acity of £6,944 (£14,982 per turbine) for bonds that did not state that they were based on ‘net’ DSR
costs (29).

As seen from Figure 4, most (51.3%) bonds fell into the £5,000-£9,999 per MW installed capacity
value bracket. 18.9% (7) fell within the £20,000-£24,999 bracket. As we shall see, this bracket edges
closer to what it is estimated to cost to perform DSR.

3. The ‘why’ question

This section details why Inspectors and the Secretary of State answered the bonding question as they
did. For the 99 projects where an LPA’s refusal of consent was appealed to the Planning Inspectorate
or the application was ‘called in’ by the Secretary of State and decided following public inquiry, the
question was discussed for 25 (25.3%). It was answered positively for 13 (52%) and negatively for
12 (48%). The balance is closely matched, with positive answers comprising 263.2 MW installed cap-
acity and 112 turbines and the negative, 235.9 MW installed capacity and 108 turbines. The rationale
for examining the reason-giving of Inspectors and the Secretary of State, and not that of LPAs, is that
LPAs are under no general statutory’® or general common law’” duty to provide reasons upon granting

**Town and Country Planning (Development Management Procedure) (England) Order 2015, SI 2015/595, art 35.
7R v Aylesbury Vale DC, ex p Chaplin (1997) 76 P & CR 207.
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planning permission. This means that we cannot be sure whether the existence (or lack) of a bond
impacted upon an LPA’s decision. As Inspectors” and the Secretary of State® must offer reasons
for their decisions, we have greater clarity on this issue.

(a) Planning conditions

There are four decisions to consider. In December 2009, the Secretary of State imposed a condition
requiring a bond for Swinford Wind Farm, Leicestershire."” He found the condition ‘reasonable and
necessary’ and that it met the tests of Circular 11/95 but did not articulate why.'”" The Inspector did
not provide reasoning either. He merely stated that the bond would need to ‘cover’ all DSR costs.'%*
In contrast, in January 2010, the Inspector was ‘unconvinced of the “need” (in the Circular 11/95
sense)’ for a bond for Carland Cross Wind Farm, Cornwall,'” ‘given that the Secretary of State has
not sought to require one in similar cases’."®* However, they had, two months earlier, deemed a bond
necessary for the similarly sized Swinford. The Inspector’s reasoning for Carland Cross was, therefore,
mistaken. In January 2014, the Inspector, in his decision on Dunsland Cross Wind Farm, Devon,'*
deemed it ‘very unusual to attach a condition requiring a DSR bond for turbines.'°® He found the con-
dition ‘unnecessary’ as there was ‘nothing before him’ to suggest the turbines would not be removed.'"”
The ‘standard’ DSR conditions would, he believed, be enforceable.'*®

Finally, in July 2017, the Inspector’s report to the Secretary of State on the proposed expansion
of Scout Moor Wind Farm,'®® Lancashire, considered bonding in some detail. Citing Carland
Cross, which was inaccurately reasoned on this issue, he asserted that the Secretary of State
and Inspectors ‘have in previous decisions rightly been resistant to requiring a bond for the res-
toration of wind farm sites’.''® He did not explain why this was ‘right’. The Secretary of State
agreed with the Inspector’s conclusions and recommendations overall but did not deal with
bonds explicitly.""!

The Inspector gave four reasons for his position, examined further in Section 4. First, as consider-
able value could be recovered from the infrastructure, the LPA possessed sufficient leverage to ensure
DSR took place.''” The sums expected to be recouped exceeded the DSR costs.'"* Secondly, no guid-
ance/policy indicated that a bond ought to be required.''* Thirdly, practice was to rely on conditions to
facilitate DSR, which accorded with guidance.''® Fourthly, citing EN-3, he asserted that onshore wind
turbines could be decommissioned ‘relatively easily and cheaply’,''® rendering a bond superfluous.''”

%Town and Country Planning Appeals (Determination by Inspectors) (Inquiries Procedure) (England) Rules 2000, SI
2000/1625, r 19(1).

Town and Country Planning (Inquiries Procedure) (England) Rules 2000, ST 2000/1624, r 18(1).

10072 MW installed capacity, 11 x 2 MW turbines.

19108/00506/FUL, above n 70, at [23].

192 APP/F2415/A/09/2096369, above n 88, at IR182.

1% This project comprised removing 15 turbines and replacing them with 10 x 2 MW turbines.

1A PP/D0840/09/2103026, above n 67, at IR43.

1957 5 MW installed capacity, 3 x 2.5 MW turbines.

15N Pope APP/11145/A/13/2194484 (30 January 2014) at IR79.

197Tbid.

1%81bid.

1%The application related to an expansion to 65 MW installed capacity, 26 x 2.5 MW turbines.

"0 APP/P4225/V/15/3139737, above n 69, at IR91.

!!Secretary of State for MHCLG Land at Scout Moor Wind Farm, Lancashire, App Ref: 15/00395/Ful (6 July 2017) at [4].

"2 APP/P4225/V/15/3139737, above n 69, at IR325.

"PIbid, at IR91.

"“Ibid, at IR498.

137bid.

'15See, eg Department for Energy and Climate Change (DECC) National Policy Statement for Remewable Energy
Infrastructure (EN-3) (2011) at [2.7.13].

"Ibid.
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(b) Planning obligations

For the 12 other projects where the bonding question was answered positively, decision-makers often
did not explain why. For the second largest wind farm in England, Fullabrook Down,''® Devon, the
Inspector stated blandly that the obligation ‘met’ the tests in Circular 05/2005,'"” a document super-
seded by the NPPE. The Secretary of State did not mention it in his decision approving the applica-
tion."*” Similar positions were taken by the Secretary of State in his co-joined decision on Crook Hill
Wind Farm,'?' Greater Manchester, and Reaps Moss Wind Farm,'** Lancashire. He deemed the bond
requirement ‘relevant’ to the development and satisfied Circular 05/2005."*> The Inspector did not
take a position on this but did propose revisions to better protect the LPAs.'** For Lilbourne
Wind Farm'* and Yelvertoft Wind Farm,'*® both Northamptonshire, the Inspectors merely refer-
enced regulation 122 and the NPPF to justify their decisions. And for Crimp Wind Farm,"*’
Cornwall, the Inspector, approving the appeal, asserted that he had ‘taken into account’ a unilateral
undertaking providing for a bond.'*® These cases are marked by paltry reason-giving on the bonding
question.

Marginally fuller justifications were forthcoming for others, with a bond being necessary to:

‘address planning objections’;'* ‘protect the appearance of the countryside’, with the bond ‘designed

to ensure that, whatever happens to the operators or operation of the site, the scheme would be decom-
>, 130 «

missioned in accordance with the agreed method statement’; ™ ‘complement’ planning conditions
detailing DSR requirements ‘through establishing the financial means to carry out the work’;"*! ‘pro-
tect the character and appearance of the area in the long term from redundant or non-functioning
wind turbines’;'** ensure that the development ‘would be reversible, and that the site would be
restored’;'*> deal with a situation where the developer did ‘not fulfil commitments and would cover
situations such as insolvency’.’>* And a bond for Burnthouse Wind Farm,'>> Cambridgeshire, was
held by the Inspector to give ‘reassurance’ to the LPA and local communities ‘that the future appear-
ance of the site will be provided for’."*® The Inspector’s approval of the bond was reversed by the

1866 MW installed capacity, 22 x 3 MW turbines.

"G Gossop GDBC/003/00024C (16 May 2007) at IR8.224.

129Gecretary of State for Business, Enterprise and Regulatory Reform (BERF) Application for Consent to Construct and
Operate a Wind Turbine Generating Station at Fullabrook Down, North Devon (9 October 2007).

12136 MW installed capacity, 12 x 3 MW turbines.

12210.2 MW installed capacity, 3 x 3.4 MW turbines.

123Secretary of State for CLG Land at Crook Hill, App Ref 08/D51145 and Land at Reaps Moss, App Ref 2007/125
(12 October 2009) at [32].

1245 Baird APP/P4225/A/08/2091045 and APP/B2355/A/08/2067355 (31 July 2009) at IR10.2, 10.31-10.43 and 11.185-
11.193.

12510 MW installed capacity, 5 x 2 MW turbines: G Dudley APP/Y2810/A/11/2164759 (6 July 2012) at IR97.

12616 MW installed capacity, 8 x 2 MW turbines: P Jackson APP/Y2810/A/10/2120332 (20 July 2010) at IRGS.

1272.4 MW installed capacity, 3 x 0.8 MW turbines.

'28A Pykett APP/C0820/A/07/2047583 (25 March 2008) at IR2.

*Langford Wind Farm, Bedfordshire (20 MW installed capacity, 10 x 2 MW turbines): R Brooks APP/P0240/A/11/
2150950 (19 January 2012) at IR96.

130Ba‘[sworthy Cross Wind Farm, Devon (18 MW installed capacity, 9 x 2 MW turbines): R Grantham APP/X1118/A/11/
2162070 and APP/X1118/A/12/2171005 (22 October 2012) at IR17.

Blwithernwick Wind Farm, Humberside (18 MW installed capacity, 9 x 2 MW turbines): C Gossop APP/E2001/A/05/
2088796 (20 April 2009) at IR80.

32Sober Hill Wind Farm, Humberside (15 MW installed capacity, 6 x 2.5 MW turbines): ] Kingaby APP/E2001/A/09/
2101421 (10 February 2010) at IR182 (emphasis added).

133Roos Wind Farm, Humberside (17.1 MW installed capacity, 9 x 1.9 MW turbines): W Burden APP/E2001/A/09/
2113076 (13 May 2010) at IR87.

B*Watford Lodge Wind Farm, Northamptonshire (12.5 MW installed capacity, 5 x 2 MW turbines): A Novitzky APP/
Y2810/A/11/2153242 (21 December 2011) at IR139.

13%6 MW installed capacity, 3 x 2 MW turbines.

1361 Kingaby APP/D0515/A/10/2123739 (26 April 2011) at IR316.
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Secretary of State."”” The pervading theme in these justifications is that performance of DSR could not
be guaranteed without a bond. The focus was the visual impact of abandonment, as opposed to its
wider impacts upon, say, the circular economy.

For the 12 decisions where the bonding question was answered negatively, the dominant reason was
that planning conditions requiring DSR were sufficient. Tween Bridge Wind Farm,'*® South Yorkshire,
one of England’s largest, is a prime example. For the Inspector, a bond was ‘unreasonable’ given the
scope and enforceability of the proposed conditions requiring DSR."*” The Secretary of State agreed."*’
The position that conditions requiring DSR provided adequate safeguards was, in addition to the
Carland Cross, Dunsland Cross, Scout Moor and Burnthouse Farm projects discussed above, adopted
for seven further projects."*' The Airfield Farm decision may expose the logic behind this. There, the
Inspector speculated that it was ‘very unlikely’ that the conditions would not be complied with."** And
he deemed it ‘unlikely’ that when the permission expired, ‘there will be no landowner to enforce
against, if that should be necessary’.'* It is, however, not their existence that is key, but their capacity
to pay. This cannot be determined decades in advance.

4. Discussion

This section explores three issues emerging from the study. These concern discretion in relation to the
bonding question. The first is a lack of decision-making markers. This is a key causative factor in: (i)
the degree of discretion available to exercise and reason planning judgment; and (ii) the other two
issues examined. The second is the limited function applied to most bonds (ie coverage of net DSR
costs) and risks associated with this. The third is the discretion as regards reason-giving and the impli-
cations of this for stakeholders. Whilst the first expands the discretionary space, the other two are con-
sequences of it.

(a) Planning judgment

It is submitted that an absence of decision-making markers enlarges the discretionary space and inhi-
bits capacity to exercise and reason planning judgment on the bonding question confidently and con-
sistently. Markers might include pertinent policy, clear legislative provisions and use of precedent.
However, there is a dearth of bonding policy for the sector, the drafting of ‘threshold’ terms in law
and planning policy is ambiguous and there is a lack of awareness of how others decided the question.

(i) The nature of discretion
Prior to analysing the destabilisation of planning judgment, some theoretical aspects of the discretion
comprised within it will be explored. Dworkin’s work in Taking Rights Seriously'** aids our

¥Secretary of State for CLG Land north of Burnthouse Farm, Burnthouse Sidings, Turves, App Ref F/YR09/0392/F (6 July
2011) at [18].

13844 MW installed capacity, 22 x 2 MW turbines.

39K Smith GDBC/003/00025C/1 and GDBC/003/00025C/2 (16 August 2007) at IR16.201.

140Secretary of State for BERF Tween Bridge, South Yorkshire (28 February 2008) at [3.1].

"“'Wadlow Wind Farm, Cambridgeshire (26 MW installed capacity, 13 x 2 MW turbines): D Lavender APP/W0530/A/07/
2059471 (26 August 2009) at IR12.91; Deeping St Nicholas Wind Farm, Lincolnshire (16 MW installed capacity, 8 x 2 MW
turbines): C Gossop APP/A2525/A/02/1099738 (19 May 2003) at IR57; Gayton Le Marsh Wind Farm, Lincolnshire (16.4 MW
installed capacity, 8 x 2.05 MW turbines): D Pinner APP/D2510/A/12/2176754 (5 April 2013), IR75; Kelmarsh Wind Farm,
Northamptonshire (12.5 MW installed capacity, 5 x 2.5 MW turbines): P Griffiths APP/Y2810/A/11/2154375 (19 December
2011) at IR87; Spaldington Airfield Wind Farm, Humberside (12.5 MW installed capacity, 5 x 2.5 MW turbines): S Baird
APP/E2001/A/10/2137617 (29 September 2011) at IR200-201; Airfield Farm Wind Farm, Bedfordshire (6 MW installed cap-
acity, 3 x 2 MW turbines): P Griffiths APP/K0235/A/09/2108506 (13 August 2012) at IR89; F/YR09/0392/F, above n 137, at
[18]; and French Farm Wind Farm, Cambridgeshire (4 MW installed capacity, 2 x 2 MW turbines): D Rose APP/J5400/A/09/
2116682 (7 September 2010) at IR 28.

42 APP/K0235/A/09/2108506, above n 141, at IR89.

“bid.

1R Dworkin Taking Rights Seriously (London: Duckworth, 2005).
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understanding of the scope of this discretion and helps anchor the assertions of Booth and McAuslan,
detailed in the Introduction, that planning law and policy constrain levels of available discretion.

For Dworkin, discretion is present only when a person is ‘in general charged with making decisions
subject to standards set by a particular authority’.'** Their decisions are not ‘controlled” by these stan-
dards."*® If they are, there is no discretion. Whilst he deploys the example of the discretion of a contest
judge bound by a rule book, a planning inspector, bound by the rules of the planning system, is equally
appropriate. A ‘relative’ (as regards the applicable standards), context-dependent concept ‘colored by
the background of understood information against which it used’, it exists only ‘as an area left open by
a surrounding belt of restriction’."*” That ‘belt of restriction’, which must exist for discretion to be pre-
sent, comprises the standards imposed on the decision-maker. It will tighten or loosen depending on
the context. The idea of ‘discretionary space’ used in this paper is, thus, apt.

There are three ‘senses’ of discretion in Dworkin’s typology: two weak senses and a strong one. The
first weak sense arises where the applicable standards cannot be applied ‘mechanically’ but require the
exercise of judgment’.'*® Thus, if a planning policy specified that a bond must be provided but left its
value to be determined by the decision-maker, we might say that they possessed discretion in this
sense. The second weak sense is there is ‘final authority’ to make a decision which cannot be reviewed
or reversed.'*” In England, this will only be true of the Secretary of State as the final arbiter of planning
judgment and, as we have seen, can override decisions of Inspectors.

The strong sense, and one most relevant to the study, applies where ‘on some issue’ the official ‘is
simply not bound by standards set by the authority in question’."”® For example, on the issue of bonding,
there is no law or policy (no standards) governing whether decision-makers should require a DSR bond
from developers/owners of onshore wind projects. However, they have the power to require one through
the imposition of a condition or entry into an obligation, provided the applicable legal and policy tests
(the ‘belt of restriction’) can be satisfied. Thus, we might say that decision-makers have discretion in this
strong sense to determine whether a bond requirement ought to be imposed. They do not have licence to
decide as they wish ‘without recourse to standards of sense and fairness’,'”" and may be criticised for
having made a mistake, or for being careless or malicious, just not for having ‘deprived a participant
of a decision to which he was entitled."* This is because no such entitlement exists.

(i) The destabilisation of planning judgment

In the context of answering and reasoning the bonding question, the discretionary freedom afforded
by judicial deference to planning judgment is wide. However, the absence of certain markers inhibits a
confident and consistent approach. First, in addition to the lack of ‘signaling capacity’ conferred by an
explicit statutory power to require a bond, akin to section 106(4) of the Energy Act 2004 in offshore
wind, there is a dearth of guidance/policy on bonding in England’s onshore wind sector. To use
Dworkin’s language, decision-makers possess discretion in the strong sense when exercising judgment
on the question. There are no standards set by the planning system which dictate what the answer
ought to be. This undermines the capacity of decision-makers to act with consistency.">® For offshore
wind, government guidance dictates that a bond will be required but leaves the detail of its delivery
(ie its characteristics) to the regulator, BEIS.'>* BEIS possesses discretion in Dworkin’s first weak sense.

“Ibid, p 31.

M81bid, p 33.

“Ibid, p 31.

"“$bid.

“1bid, p 32.

>%Ibid (emphasis added).

I1bid, p 33.

52Ibid (emphasis added).

'33Booth, above n 12, at 358.

>*BEIS Decommissioning of Offshore Renewable Energy Installations under the Energy Act 2004 - Guidance notes for
industry (England and Wales) (March 2019) at [9.2.2.].
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The message for onshore wind is less clear. The NPPF, a material consideration which decision-
makers must take into account,'> refers to bonds once, albeit in the context of mineral extraction:
‘[blonds or other financial guarantees to underpin planning conditions should only be sought in
exceptional circumstances’."® No justification is offered. Whilst not directed at onshore wind, as the
NPPF often carries a ‘great deal of weight''”’ in the planning balance it is likely to weigh heavily in
determinations of the bonding question. Government guide on planning obligations notes, in contrast,
that bonds ‘can be an effective tool for LPAs to transfer the risk of under- or non-delivery of obliga-
tions’,"”® though their use is not recommended explicitly. This lack of direction at the central level is
mirrored at the local level. No LPA in the dataset had published guidance on when (if at all) a bond
may be required, its purpose, instruments tolerated and advice as to its value and need for this to be
reviewed at regular intervals (eg every five years).

Secondly, whilst the ‘open-ended wording’ of ‘threshold” terms in the law and policy governing
obligations, such as ‘necessary’ and ‘reasonably’ in regulation 122 of the CIL Regulations 2010 and
the NPPF, maintains flexibility for decision-makers,'> their meaning is vague and ambiguous. This
is compounded by a lack of policy/guidance on how these ‘framing’ terms ought to be interpreted
in the context of the bonding question (eg when, for example, a bond ought to be deemed ‘necessary
to make the development acceptable in planning terms’ under regulation 122). The case law offers lim-
ited insights. For instance, that the obligation must be “necessary”, not merely desirable’'®® and per-
mission ‘ought not to be granted without it"'®" takes us no closer to understanding the meaning of
‘necessary’.

Lee et al, in examining how the courts approach the meaning of the ‘integrity’ of protected sites
within the context of the Habitats Directive,'®* articulate the idea of a ‘fuzzy’ decision.'®> This is
one comprising elements of fact, law and judgment which ‘makes for a blurring of authority amongst
those responsible’.'®* The construction of threshold terms, such as ‘necessary’ and ‘reasonably’ in law
and policy, may be considered an example of such a ‘fuzzy’ decision. Their vagueness and ambiguity
must be resolved by planning decision-makers. It is they who must determine whether a bond meets
the legal thresholds, such as regulation 122(2) of the CIL Regulations 2010 for obligations.'®® Thus,
what are purportedly questions of law, usually the exclusive province of the courts, are, in fact, matters
for the planning judgment of decision-makers.'®® Given that judgment is involved, there is usually
scope for a ‘broad range of possible views by different decision-makers’, none of which could be cate-
gorised as Wednesbury unreasonable.'®” This does little for consistent determination of the question.
As a decision-maker’s determination of it will not usually be open to legal challenge, we must rely on
their decisions (not those of the courts) to help us to understand how these terms ought to be

153Speers v Secretary of State for Communities and Local Government [2014] EWHC 4121 (Admin) at [26] per
Hickinbottom J.

I6MHCLG, above n 27, at [211(e)] (emphasis added).

7R (on the application of Campaign to Protect Rural England) v Herefordshire Council [2019] EWHC 3458 (Admin) at
[17] per Stuart-Smith J.

8DCLG Planning Obligations: Practice Guide (July 2006) p 70.

159Booth, above n 8, pp 6-7.

16OOxfordshire CC v Secretary of State for Communities and Local Government [2015] EWHC 186 (Admin) at [52] per
Lang J.

161 esco, above n 2, at 770.

©2Council Directive 1992/43 on the conservation of natural habitats and of wild fauna and flora [1992] OJ L 206/7.

163M Lee et al ‘Techniques of knowing in administration: co-production, models, and conservation law’ (2018) 45(3)
Journal of Law & Society 427 at 430.

'%41bid.

1SHFAG, above n 80, at [30]; Smyth, above n 80, at [192].

155bid.

17R (on the application of the Newsmith Stainless Steel Ltd) v Secretary of State for Transport, Environment and the Regions
[2001] EWHC 74 (Admin), at [7] per Sullivan J.
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understood. However, as we shall see, their reasoning on this is usually weak or absent, reinforcing the
interpretative lacuna.

Thirdly, whilst previous decisions on the bonding question can act as markers for decision-making,
Inspectors and Secretaries of State did not, generally, indicate awareness of these. A prior appeal deci-
sion may be a material consideration, to which the decision-maker must have regard, a reason being
that ‘like cases should be decided in a like manner so that there is consistency in the appellate pro-
cess’.'®® It may also ensure consistency in the exercise of planning judgment, another factor of import-
ance to the courts.'® However, the law does not require that ‘like cases must always be decided
alike’.'”® Inspectors must exercise their own judgment on the issue and can depart from that of
another.'”" Before doing so, they ought to have regard to the importance of consistency and give rea-
sons for the departure.'”> Whilst Carland Cross exhibited an element of precedent value in the Scout
Moor decision, Inspectors and Secretaries of State do not, generally, tend to draw upon how others had
decided. In the single instance when this did happen (Carland), the Inspector did not consider the
earlier decision of the Secretary of State (Swinford) which imposed a robust bond requirement, com-
promising the quality of planning judgment and its precedent value.

(b) Bond function

The study’s findings indicate that the function of bonding in the sector is principally to cover a pro-
ject’s net DSR costs, an exercise of judgment prohibited in England’s offshore wind sector.'”> There,
volatility of salvage/resale values results in them being deemed too unreliable to act as a ‘form of secur-
ity’."”* To explain, when the salvage/resale value is deducted from the gross DSR costs to determine
whether a bond ought to be required and, if so, its value, the infrastructure is treated like an ‘asset’.
Conceptually, some of the DSR costs (or, indeed, all of them where no bond is required) is secured
against it, albeit not in the strict legal sense. Whilst the volatility of the asset’s value is disconcerting
to BEIS in offshore wind, this is not true for decision-makers in onshore wind, for reasons outlined
shortly. The factors set out in section 4(a) loosened the ‘belt of restriction’, enabling the practice to
emerge unchallenged.

(i) The function of bonding in England’s onshore wind sector

Whilst only eight bonds in the dataset stated explicitly that they were to cover the project’s net DSR
costs, most of the others were seemingly limited to covering those costs. First, the values of bonds that
made no reference to covering net DSR costs were, on average, lower than those whose value was stated
to cover them.'”® Secondly, a 2013 report found that where SSE Renewables, a major player in onshore
wind, provided a bond, the typical value was around £15,000 per MW installed capacity and this figure
was only to cover the net DSR costs.'”® Whilst this was nearly double the average bond value per MW
installed of £6,944 for bonds not stated explicitly to cover the net DSR costs, it was close to the average
bond value per MW installed capacity for those bonds stated to cover net costs (£12,849). Thirdly,
publicly available estimates place the cost of decommissioning each MW of installed capacity at
£18,000-£52,000, with the precise cost dictated by factors such as location, ease of transportation

18North Wiltshire DC v Secretary of State for the Environment (1993) 65 P & CR 137 at 145 per Mann LJ.

1%97ones, above n 81, at [61] per Carnwath LJ.

7%Bloor Homes East Midlands Ltd v Secretary of State for Communities and Local Government [2014] EWHC 754
(Admin) at [19] per Lindblom J.

'7INorth Wiltshire, above n 168, at 145.

72Ibid.

173BEIS, above n 154, p 31.

74Ibid.

7>Whilst the average value per MW installed capacity for bonds falling into the latter category was £12,849 (£30,070 per
turbine), it was £6,944 (£14,982 per turbine) for bonds in the former category.

1767 Welstead et al Research and Guidance on Restoration and Decommissioning of Onshore Wind Farms (Scottish Natural
Heritage Commissioned Report No 591, 2013) p 14.

https://doi.org/10.1017/Ist.2022.50 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.50

518 Colin Mackie

and turbine size."”” With an average bond value of £6,944 per MW installed capacity for bonds not
stated to cover net DSR costs (28), it is inconceivable that the bulk of these cover gross DSR costs.

We have seen that a bonding strategy limited to covering net DSR costs conceptualises the infra-
structure as an asset capable of facilitating productive cost internalisation: value realised from sal-
vage/resale can help pay for DSR. The argument would run, however, that this will be unnecessary
as the owner is considered to be sufficiently incentivised to perform DSR for it would be ‘irrational’
to ‘walk away’ from the asset."”® This assumes parity between DSR costs and salvage/resale value or
that the salvage/resale value exceeds gross DSR costs. If the salvage/resale value was less than that fig-
ure, a bond may be needed to cover the ‘deficit’ to keep the incentives of developers ‘aligned’ with the
goal of the LPA."”” They may not, otherwise, be incentivised to perform DSR, especially if those costs
could be externalised through strategic entry into insolvency proceedings.

(i) Risks associated with the exercise of discretion

A bonding strategy built on covering net DSR costs, whilst not unlawful or contrary to policy (for there
is no directly applicable policy), is a planning judgment — a use of Dworkin’s ‘strong’ sense of discre-
tion — exhibiting known abandonment risk. There is uncertainty as to how much DSR will cost and
how much value may be recouped through salvage/resale. Whilst the infrastructure will have a salvage
value, it is notoriously volatile.'® It will be difficult to predict with accuracy what it will be in 25 years
or so. Nevertheless, it is presented by applicants, and understood by some decision-makers, as covering
most, if not all, of the project’s DSR costs.'®" Even BEIS, when costing electricity generation for
onshore wind, adopts the ‘simplifying assumption’ that DSR costs are equal to the infrastructure’s
scrap value.'®” Inexperience of DSR within most LPAs means DSR costs are also poorly understood.
As of October 2022, only five projects totalling 27.1MW installed capacity and 72 turbines have been
decommissioned in England, with three located in Cornwall.'® Little is known about the ‘real’ cost of
DSR, other than it will be extensive, particularly for more remote sites and large turbines. It is also
difficult to predict.

The concern is that there is a commercial incentive for developers to underestimate DSR costs,
overestimate scrappage or resale value or do both. The closer the net cost is to zero, the more beneficial
to them. It strengthens their case that a bond is unnecessary or, if one is to be mandated or volun-
teered, its value should be low. The not insignificant cost burden, which they would otherwise shoul-
der, is alleviated. Where estimates are manipulated, the true net DSR cost may be larger than expected,
resulting in the prospect of developers/owners defaulting on DSR if the ‘deficit’ cannot be financed.

BEIS does not permit net costing to inform bonding practices in offshore wind. Its guidance states
that whilst developers may assume that scrappage will reduce net decommissioning costs for their
internal rate of return calculations, ‘[d]evelopers/owners should not offset scrappage value from
their total cost assumptions’ as ‘BEIS does not consider that it is appropriate to rely on estimates
of scrap value as a form of security because the value can fluctuate substantially and therefore is not

7711 2010, it was estimated to cost £18,346 per MW of installed capacity (£45,868 per turbine) to decommission Swinford:
Natural Power, above n 90, pp 11 and 13. By way of international comparable, it was estimated to cost between €30,000—
60,000 (approx £26,000-£52,000 in December 2022) per MW for turbine dismantling in Germany, with wind farm size, loca-
tion and turbine type affecting the costing: F Zotz et al Entwicklung eines Konzepts und Mafinahmen fiir einen ressourcen-
sichernden Riickbau von Windenergieanlagen: Abschlussbericht (Texte 117/2019) p 97. And a Swedish study found that DSR
would cost around £23,500 per MW of installed capacity, with foundations removed to a depth of one metre and cables
remaining in situ: L Aldén et al ‘Nedmontering av vindkraftverk och efterbehandling av platsen’ (Uppsala University,
2014) p 38.

178Ferrell and DeVauyst, above n 18, at 110.

7’Ibid, at 112.

80w Stripling ‘Wind energy’s dirty word: decommissioning’ (2016) 95(1) Texas Law Review 123 at 134.

'¥1See eg D Cullingford APP/D5210/A/03/1122526 (10 February 2004) at IR7.

'82BEIS Electricity Generation Costs 2020 (August 2020) p 18 (emphasis added). This approach, recommended by Arup in
2010, was adopted in previous reports: ibid.

'SBEIS, above n 48.
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reliable’."®* The most likely explanation for the differential practice is that in contrast to onshore wind,
the UK Government is the ‘decommissioner of last resort’ for offshore wind infrastructure.'®* Tt is,
therefore, incentivised to ensure public funds are protected through taking a more precautionary
approach to bonding. This comprises creation of an explicit statutory power to require a bond and
the supply of detailed guidance for industry on their provision. If the practice is deemed too risky
for the Government, it is not clear why it should be a risk that local communities must bear.

The rarity with which bonds are used suggests that decision-makers view the infrastructure as cap-
able of securing performance of DSR or at least the bulk of it. The infrastructure could even be con-
ceptualised as a quasi-bond of sorts. By this, it is meant an asset of fluctuating value that acts as a kind
of informal security should DSR be defaulted on by project participants. Indeed, as seen in the next
section, it is clear from the reasoning (or lack thereof) of decision-makers that bonds are considered a
peripheral regulatory tool. Conditions imposing DSR requirements, and the LPA’s powers of enforce-
ment against the quasi-bond in the event of their breach,'®® are the primary one. This practice, utilised
in 84.4% of projects, is unregulated as there are no ‘rules’ to determine the quasi-bond’s value. It also
an inherently unreliable one given: (i) incentives to inflate it artificially to reduce the cost burden; and
(ii) the volatile nature of its value.'® These factors limit the capacity of the quasi-bond to facilitate
performance of DSR. The advantage is that it comes with a reduced (or no) long-term cost burden
for project participants which may be beneficial to a government intent on expanding capacity to gen-
erate electricity from wind.'"®® We may conclude that the reduced abandonment risk afforded by
bonds has been sacrificed, beyond public scrutiny, to engender lower entry costs for market
participants.

(c) Reason-giving

The final issue to be considered concerns the effect which judicial deference to planning judgment has
upon reason-giving on the bonding question. It will be argued that the discretion afforded by this led
to a culture of inadequate reason-giving, one observed by Booth more generally in England’s planning
system.'®” We have seen that it was rare for bonds to be addressed at all, let alone in a meaningful way
in the decisions of Inspectors and Secretaries of State. Thus, achievement of the main justifications for
reason-giving in an administrative context (ie disciplining decision-making, surfacing legal errors, and
communicating respect) may be inhibited and objective quality of decisions compromised.

(i) Reasons for reasons
The giving of reasons for administrative decisions serves several important purposes. First, they help

discipline decision-making,'”® generating ‘more accurate’,'”" ‘thought through’,'”* and ‘rational’'®’

outcomes. For Fordham, where decision-makers must articulate their reasons, their minds are more
focused and substantive decision-making improved.'** Whilst for Le Sueur, reasoning-giving duties
increase the likelihood of decisions being in accordance with the applicable legal powers and

184BEIS, above n 154, p 31 (emphasis added).

SUNCLOS, Arts 60(3) and 80.

1861990 Act, ss 179(1) (enforcement notice) and 187A(2) (breach of condition notice).

'87Stripling, above n 180, at 134.

188Windemer and Cowell, above n 23, at 5.

89Booth, above n 12, at 358

1%0M Fordham ‘Reasons: the third dimension’ [1998] JR 158 at 158; R (on the application of Potter) v Amber Valley BC
[2014] EWHC 888 (Admin) at [61].

1T Hepburn ‘The duty to give reasons for administrative decisions in international law’ (2012) 61 International and
Comparative Law Quarterly 641 at 641.

192p Craig ‘The common law, reasons and administrative justice’ (1994) 53 Cambridge Law Journal 282 at 283.

3A Le Sueur ‘Legal duties to give reasons’ (1999) 52 Current Legal Problems 150 at 154.

194Fordham, above n 190, at 158.
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constraints.'”> Thus, proper reason-giving may go some way to enhancing the overall quality of the
planning judgment and helping to ensure that it was arrived at lawfully.

Secondly, reason-giving can surface legal errors in decision-making. This has two effects. It indicates
whether grounds for appeal exist,'*® reinforcing the rule of law by enabling unlawful decisions to be chal-
lenged."”” Equally, through ensuring transparency of approach,"*® reasons give interested parties ‘com-
fort’ that law and policy was applied correctly with only relevant considerations taken into account.'”
This may legitimise the decision in their minds,”® helping to justify the exercise of the state’s ‘coercive
power’ over them.””" The second is that reasons enable courts to perform their review function.’** As
Hepburn observes, ‘an unreasoned decision is very difficult to review’.””> The threat of judicial review
may help ‘discipline’ the decision, indicating a close connection with that justification.

Thirdly, proper reason-giving ensures those impacted by the decision are treated with respect.
Though, for Allan, respect is shown ‘only when there has been a genuine effort to confront the con-
ditions of uncertainty, complexity, and incommensurability as they bear on the citizen’s case’.*"’
Reasons may indicate the effort expended. We may say that no respect is shown through giving invalid
or inadequate reasons.’”® Relatedly, Perry and Ahmed observe an important relationship between
reason-giving and relative expertise, an issue pertinent to the discussion of reason-giving as respect.
They observe that by through examining reasons, it is possible to determine whether the decision-
maker used expertise in arriving at their decision on the issue.””” Where they do, a citizen may
gain comfort from the perception that the decision has been made by someone with genuine expertise
in the issue, enhancing the likelihood of its deemed legitimacy. We may say that they are treated with
respect through the fact that their appeal was decided by someone that used their expertise to decide.

Given this background, the law governing reason-giving in the planning context will now be out-
lined. This standard determines whether the justifications for reasons may be realised.

204

(i) Planning and the law of reasons
In South Buckinghamshire DC v Porter No 2,>°® Lord Brown provided guidance, with which the other
Lords agreed, on the main considerations for those considering a reasons challenge to a planning deci-
sion. It remains the authoritative statement of law on reason-giving in judicial review claims, setting
both a ‘legal standard’ for decision-makers and a ‘standard of rationality’ as to what they ‘must show,
what they must address and how their reasons should be understood’.””” Though, when applied to
determination of the bonding question, these standards present low thresholds for decision-makers.
For Lord Brown, reasons must be ‘intelligible’, ‘adequate’, and ‘enable the reader to understand why
the matter was decided as it was and what conclusions were reached on the ‘principal important con-
troversial issues’, disclosing how any issue of law or fact was resolved’.*'’ They could be noted ‘briefly’,

195Le Sueur, above n 193, at 154.

196G Richardson ‘The duty to give reasons: potential and practice’ [1986] PL 437 at 449.

“7Le Sueur, above n 193, at 153.

98R v Dover DC, ex p CPRE Kent [2017] UKSC 79 at [55].

99potter, above n 190, at [49] per Hickinbottom J.

2007 Allan ‘Procedural fairness and the duty of respect’ (1998) 18 Oxford Journal of Legal Studies 497 at 499.

21D Dyzenhaus ‘Dignity in administrative law: judicial deference in a culture of justification’ (2012) 17 Review of
Constitutional Studies 87 at 112.

2021 Bell ‘Reason-giving in administrative law: where are we and why have the courts not embraced the “general common
law duty to give reasons”? (2019) 82(6) Modern Law Review 983 at 984.

203Hepburn, above n 191, at 641.

2%Bell, above n 202, at 984.

2% Allan, above n 200, at 501.

*%Tbid.

297A Perry and F Ahmed ‘Expertise, deference and giving reasons’ [2012] PL 221 at 227.

2%812004] UKHL 33.

2Fisher, above n 24, at 551.

2%porter, above n 208, at [36] per Lord Brown.
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with the requisite degree of specificity determined by the nature of the issues to be decided.”!'
Important, complex issues may warrant detailed reasons; minor, peripheral issues less so. The reason-
ing ought not to give rise to a ‘substantial doubt’ as to whether the decision-maker ‘erred in law’, eg
failing to reach a ‘rational’ decision on relevant grounds.*> This could include not addressing a point
‘fundamental’ to the decision in their reasoning.”’> Though, Lord Brown emphasised that the thresh-
old to mount a successful challenge in respect of an error in law was high, with a finding of unlawful
reason-giving not to be drawn readily.*'* The decision-maker’s experience and qualifications carry
weight in determining this,”"> evidencing that deference to their expert planning judgment remains
the dominant practice of the courts. A challenge will only succeed where an aggrieved party was ‘sub-
stantially prejudiced’ by the failure to provide an ‘adequately reasoned decision’.*'® This may occur
where, for instance, there is substantial doubt that the decision was taken within the powers conferred
by the Act.”"’

Lord Brown was clear that if the consequence of his guidance was to ‘discourage’ reasons challenges
he ‘would count that a benefit’.>'® There was an obvious desire to limit challenges. For instance, an
inadequately reasoned decision, in itself, would not suffice. Substantial prejudice must also be proven.
His law of reasons sought to heighten the prospect of deriving finality of decision-making and is one
means of enabling the Inspector’s judgment to bring closure to the dispute. This enables the regulatory
process to continue.”'” After all, any reason could be criticised on a rational merits basis by those who
disagreed with it and had approached the issue(s) differently.”*

(iii) Reasons and the bonding question
We can now determine whether the discretion conferred by the law facilitates realisation of the justi-
fications for reason-giving. First, the prospect of more disciplined decision-making on the bonding
question is limited. Most decision-makers paid little (and often no) attention to the question in
their reasoning. For the 25.3% of projects in which it was addressed, decision-makers often stated
blandly that a bond was ‘necessary’ or ‘unnecessary’ or that conditions dealing with DSR were suffi-
cient. They did not, and it is submitted wrongly given the legacy implications of abandonment, deem it
to be a ‘principal important controversial issue’, a conclusion they are entitled to come to given that
this is a planning judgment.**' And ‘pure’ planning judgments, which determination of the question
is, may not require elaboration in terms of reasoning.”** The exception was the appeal decision for the
proposed expansion of Scout Moor where we find the only real, considered discussion of the question.
There, it emerged as a ‘principal important controversial issue’ necessitating reason-giving, an out-
come which appeared to be driven by numerous planning objections to the lack of a DSR bond.
Secondly, whilst reason-giving may help surface legal errors, this may not be fruitful in the context
of the question. The key ‘threshold’ terms do not lay down precise legal tests. It is, for instance, a mat-
ter of planning judgment whether an obligation satisfies the test in regulation 122(2) of the CIL
Regulations 2010.°*> The court will only interfere if there has been a legal error.”** This is, however,

21bid.

221bid.

23Dover, above n 198, at [68] per Lord Carnworth.

2M4porter, above n 208, at [36].

2151bid, at [42] per Lord Brown.

21%1bid, at [36] per Lord Brown.

27Save Britain’s Heritage v Number 1 Poultry Ltd [1991] 1 WLR 153 at 167.

28porter, above n 208, at [35] per Lord Brown.

*1Rydin et al, above n 26, at 228 and 230.

220Boyis Homes Ltd v New Forest DC [2002] EWHC 483 (Admin) at [184] per Ouseley J.

21 Mitchell v Secretary of State for CLG [2013] EWHC 1849 (Admin) at [86] per King J.

222R (on the application of Sager House (Chelsea) Ltd) v First Secretary of State [2006] EWHC 1251 (Admin) at [97] per Sir
Michael Harrison.

223HFAG, above n 80, at [30]; Smyth, above n 80, at [192].
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a ‘high threshold’ to surmount,**” a task that will be especially difficult given Inspectors may not be
legally bound to provide their reasoning on it where it is not considered a ‘principal important con-
troversial issue’. That the prospect of exposing a legal error sufficient to warrant successful challenge is
low raises important questions as to the accountability of decision-makers on this issue.

Thirdly, it is doubtful whether reasoning on the question confers the respect to which proper
reason-giving in an administrative context aspires. A positive correlation between the conferral of respect
and deemed expertise of the decision-maker was highlighted above. However, if, as Perry and Ahmed
recommend,”*® we use reasons given to expose the actual expertise of the decision-maker, weak or absent
reasoning may indicate a lack of expertise on the issue. Rydin et al see it as a ‘convenient fiction’ to
assume that decision-makers have expertise in all planning issues.””’ Nevertheless, judicial deference
to planning judgment by default’ assumes this to be the case. The Inspector’s expertise on bonding
must be presumed for they do not, generally, attempt to evidence it through reasons. It may, in fact,
not exist. Not only does this throw into doubt the respect which impacted parties are shown by the
practice of reason-giving but it raises questions as regards the legitimacy of the decisions being made.

It is clear that in the context of the bonding question, the prospect of realising the main theoretical
justifications for reason-giving in an administrative context is low. A consequence is that the quality of
decisions on the question has been compromised and implications of not requiring a bond
(eg increased abandonment risk) overlooked consistently. We may conclude that the way DSR is to
be financed in the sector sits at a lowly position in the hierarchy of pertinent material considerations.

Conclusion

This paper offered the first evaluation of the exercise of discretion by planning decision-makers on the
role of bonds in facilitating the DSR of onshore wind farms in England. It provides original empirical
and theoretical insights into how they dealt with the emergence of a new, ‘green’ energy source. Three
principal issues were elicited: first, a dearth of guidance/policy on bonding, ambiguous drafting of ‘thresh-
old’ terms in law and planning policy and lack of awareness of how other planning decision-makers had
approached the issue of bonding generate space for largely uncontrollable discretion, with bond require-
ments being rare and their stringency inconsistent across England; secondly, this space legitimises prac-
tices prohibited in offshore wind, where discretion is controlled closely by government guidance on
bonding; thirdly, reasons for decisions are weak or absent, inhibiting achievement of the justifications
for their provision in an administrative context, such as disciplining decision-making,

The discretion available increased capacity to generate electricity from onshore wind through reducing
market entry costs. This meant, in most instances, either not requiring a bond or requiring one of low
value, a strategy seen elsewhere in the UK’s energy sector. Whilst venerable in the sense that it supports
achievement of local, regional and UK-wide renewable energy targets, it creates a significant risk that pro-
ject participants may not be able to perform their DSR responsibilities when they fall due, a prospect not
fully appreciated to date. This realisation must lead us to ensure that DSR and, indeed, the capacity of
project participants to fund it, are brought to the fore in deliberations as to the sector’s trajectory, both
in England and other jurisdictions thinking seriously about using onshore wind to meet their renewable
energy targets. (In)ability to pay is not a minor, peripheral point of academic interest but one that sits at
the heart of the claimed ‘temporariness™*® of these projects in English planning policy.

Supplementary material. To view supplementary material for this article, please visit https://doi.org/10.1017/1st.2022.50.
2R (on the application of Steer) v Shepway DC [2018] EWHC 238 (Admin) at [51] per Lang J.
**perry and Ahmed, above n 207, at 227.

**"Rydin et al, above n 26, at 226.
2283ee eg EN-3, above n 116, at [2.7.13].
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