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What is an easement?
• An easement is a property right and an interest in 

land1

• An easement creates a nonpossessory right to enter 
and use land in the possession of another and 
obligates the possessor not to interfere with the 
uses authorized by the easement2

• An interest in land owned by another person, 
consisting in the right to use or control the land, or 
an area above or below it, for a specific limited 
purpose3

Introduction to Easements

An Overview

1.  Ex Parte Folsom, 42 So. 3d 732 (Ala. 2009)
2.  Restatement (Third) of Property: Servitudes § 1.2 (2000)
3.  Black’s Law Dictionary 585(9th ed. 2009)
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• Dominant Tenement or Benefited Estate is 
served by the easement

• Servient Tenement or Burdened Estate is 
burdened by the easement

Introduction to Easements

Definitions and Terminology
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• Created for the advantage of the dominant 
tenement

• Incapable of existence separate and apart 
from its dominant tenement and cannot be 
converted into an easement in gross

• Runs with the land or attaches to the 
dominant estate, though the conveyance may 
not expressly refer to the easement

• Language in conveyance expressly reserving 
right of ingress and egress over property 
retained by grantor operates to create an 
appurtenant easement

Easement Types

Appurtenant Easement
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• Personal to the owner or entity to use the 
land of another

• No dominant tenement and does not serve 
a particular tract of land

• Right of utility company as owner of an in 
gross easement can construct and 
maintain facilities within, as long as it does 
not unreasonably interfere with the rights 
of the servient estate 

Easement Types

In Gross Easement
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Easement Types

Appurtenant and In Gross Easement Example
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• Express Conveyance

• Reservation or Exception

• Implication

• Necessity

• Prescription

• Contract

• Reference to Boundaries or Maps

Easement Creation4

Methods – Helms v. Tullis, 398 So. 2d 253 (Ala. 1981)

4.  Jesse P. Evans III, Alabama Property Rights and Remedies § 6.3 (5th ed. 2012) (CLE Alabama).
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• In writing and may be created in will, 
mortgage, or lease

• Requisite granting language

• Adequate legal description

• Properly executed, acknowledged and 
recorded 

• Reservation to grantor or conveyance to 
the named grantee

Easement Creation

Express Conveyance
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• Must have:
– Original unity of ownership, and;
– The use must be open, visible, continuous and 

reasonable necessary to the estate granted
• If use did not exist prior to the severance, it will not be 

implied
• The implication is that the parties implied such an 

easement because the grantee, having seen the use 
by the grantor, can reasonably expect a continuance 
of the former use

• Unwritten and unrecorded, but enforceable against 
subsequent purchasers because open and obvious on 
the land and sufficient notice as to the possibility of an 
easement

Easement Creation

Implication
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• A subspecies of an easement by implication

• Rationale is that public policy demands that 
land not be rendered useless because lack of 
access

• Burden is on the dominant owner to prove the 
easement is necessary for the enjoyment of 
the benefited estate

• Must have been a unity of ownership

• A way of necessity cannot be presumed to 
exist over the land of a stranger

Easement Creation

Necessity
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• However, Ala. Code § 18-3-1 (1975) et seq.
allows for the private condemnation of an 
easement for land-locked property

• Probate Court has exclusive jurisdiction over 
such actions, and procedure is same as 
ordinary condemnation action and 
compensation must be paid to owner of the 
lands which the easement is sought

• If a person has a way through own land, they 
cannot impose a way of necessity on 
neighbor based on convenience

Easement Creation

Necessity (continued)
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• Prescriptive easements can be public or 
private

• Typically for ingress and egress, drainage 
easement may be acquired by prescription5

• Arise when a claimant uses the land where 
easement is claimed for period of 20 years, 
adversely to the owner, under claim of right, 
exclusively, continuously and uninterruptedly, 
with actual or presumptive knowledge by the 
owner6

• Easement in light, air and a view cannot be 
created across adjacent lands by prescription

Easement Creation

Prescription and Adverse Use

5.  Mountain Brook v. Beatty, 292 295 So.2d 388 (Ala. 1974)
6.  Melton v. Harbour Pointe, LLC, 57 So.3d 695 (Ala. 2010)
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• Must be in writing
• Could be promise to transfer an easement in 

the future, but also contracts found to 
manifest a present intent to create an 
easement.

• Typically reciprocal easements where 
landowners contract for the use of a common 
driveway or area

• A receipt evidencing the payment of money 
could constitute evidence of the required 
contract

Easement Creation

Contract
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• Though recognized in Helms v. Tullis as 
method of creation for a private easement, 
there is little or no authority under Alabama 
law.

• The subdividing and platting of lots, and 
reference to any such easements, operates 
as a dedication to the public

• Generally, there can only be a dedication to 
the public for a public use and a private right 
of way cannon be created by dedication7

7.  Stringer Realty Co. v. Gadsden, 53 So.2d 617 (Ala. 1951)

Easement Creation

Reference to Boundaries or Maps
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• Once an easement granted in absolute form, 
property rights are created and cannot be 
unilaterally diminished or extinguished

• Generally not modifiable except through 
agreement by holders of the dominant and 
servient estates

• Easement agreement may contain provisions 
allowing for future relocation, modification, 
enlargement, etc.

Easement Modification

By Terms of Agreement or Consent of Parties
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• Because an interest in land, easement can be 
terminated by a conveyance of the dominant 
estate owner to the servient estate owner

• Power of termination reserved by servient owner 
associated with an event such as acquisition of 
alternate access, or non-use

• If the easement contains a statement of purpose 
defining the scope of use and reason for creation, 
then easement granted of a particular purpose 
terminates when the purpose ceases to exist

(ex. construction/slope easement for road project)

Easement Termination

Conveyance, Purpose Ceases to Exist, Abandonment, and Merger
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• Termination can occur through abandonment by 
the dominant tenement

• Typically requires a cessation of the use, together 
with an intent to abandon

• Mere non-use of an express easement does 
constitute abandonment

• Question of fact and burden of proving 
abandonment rests with the party claiming the 
abanondoment

• Merger of ownership of the dominant and servient 
tenements, ordinarily extinguishes an easement

Easement Termination

Conveyance, Purpose Ceases to Exist, Abandonment, and Merger (continued)
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• Missed easement that burdens subject property
• Full search and examination of servient estate
• Mortgagee consent of easement across servient 

estate
• Easement does not extend from public road to 

subject property
• Easements granted by cotenants

– Crommelin v. Fain, 403 So. 2d 177 (Ala. 1981)

• Overburdening of the servient estate
– Weeks v. Wolf Creek Industries, Inc., 941 So. 2d 263 

(Ala. 2006)

• Blanket easements in favor of utility company or 
highway department

Easement Considerations

Underwriting Issues



EXHIBIT __

MORTGAGEE CONSENT

Mortgagee, as owner and holder of that certain Mortgage executed by Mortgagor, dated _______________ and
recorded ______________in the Office of the Judge of Probate of ____________ County, Alabama in
_________________, hereby consents to the execution and delivery of the above Easement and hereby agrees that
(i) the mortgage identified in the paragraph shall be junior to the above Easement and respective rights provided for
therein, and (ii) the foreclosure of the mortgage identified in this paragraph shall not extinguish the above Easement
and the respective rights provided for therein.

Dated as of the day of _________________, _________.

Mortgagee

By: ________________________

Name: ______________________

Its: _________________________

STATE OF ALABAMA }

COUNTY OF ______________ }

I, , a Notary Public in and for said County in said State, hereby
certify that _________________________, whose name as __________________________ of
________________, is signed to the foregoing instrument and who is known to me, acknowledged before me
on this day that, being informed of the contents of the instrument, (s)he, as such _________________________
and with full authority, executed the same voluntarily for and as the act of said bank on the day the same bears
date.

Given under my hand this _____ day of ___________________, ___________.

Notary Public

My Commission Expires:
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• Schedule A under legal description
– Together with an easement for (stated purpose of 

easement) as recorded in (Book/Page/Slide), 
subject to the terms, conditions and provisions 
thereof, and further described as follows:

• Schedule B Specific Exceptions
– Terms and conditions of that certain easement 

recorded in ___________.
– Easements, notes and building lines as shown on 

plat map recorded in _________.
– Utility, drainage, and cross easements for access 

and parking as shown on the survey by _______, 
dated _____, Project No. ________.

Easement Considerations

Underwriting Issues – Sample Clauses
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• ALTA 9 Series – Comprehensive

• ALTA 17 Series – Access and Entry

• ALTA 25 Series – Same as Survey 

• ALTA 28 Series – Easement

• ALTA 36 Series – Energy Projects

Easement Considerations

Endorsements
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Easement Considerations

Endorsements – ALTA 9-06 
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Easement Considerations

Endorsements – ALTA 17.1-06 and ALTA 17.2-06
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Easement Considerations

Endorsements – ALTA 25-06 and ALTA 25.1-06
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Easement Considerations

Endorsements – ALTA 28-06 and ALTA 28.1-06
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Easement Considerations

Endorsements – ALTA 28.2-06 and ALTA 28.3-06
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Easement Considerations

Endorsements – ALTA 36-06 Leasehold/Easement – Owner’s
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