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BILLS TO AUTHORIZE PROSECUTION OF TER
RORISTS AND OTHERS WHO A'fTACK U.S. 
GOVERNMENT EMPLOYEES AND CITIZENS 
ABROAD 

TUESDAY, JULY 30, 1985 

U.S. SENATE, 
SUBCOMMITTEE ON SECURITY AND TERRORISM, 

COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to notice, at 9:20 a.m., in room 
SR-485, Russell Senate Office Building, Hon. Jeremiah Denton 
(chairman of the subcommittee) presiding. 

Present: Senators Hatch, McConnell, Leahy, and Specter (ex offi
cio). 

Staff present: Richard D. Holcomb, general counsel; Joel S. 
Lisker, chief counsel and staff director. 

OPENING STATEMENT OF HON. JEREMIAH DENTON, A U.S. SENA· 
TOR FROM THE STATE OF ALABAMA, CHAIRMAN, SUBCOMMIT
TEE ON SECURITY AND TERRORISM 

Senator DENTON. Good morning, ladies and gentlemen. The hear
ing will come to order. 

We welcome the chairman of the Labor and Human Resources 
Committee, Senator Orrin Hatch who, like me and like Senator 
Specter, has to attend the Judiciary Committee markup at 10 
o'clock, so we are going to try to move as rapidly as we can. 

The subcommittee is meeting today to receive testimony on com
bating international terrorism. Specifically, the hearing will review 
S. 1373 and S. 1429, bills to amend title 18, United States Code, to 
authorize prosecution of terrorists and others who attack U.S. Gov
ernment employees and citizens abroad, and S. 1508, a bill to au
thorize the death penalty for first-degree terrorist murder. 

The witnesses include our distinguished colleague from Pennsyl
vania, Senator Arlen Specter; Ambassador Robert Oakley, the Di
rector of the Office for Counterterrorism and Emergency Planning, 
Department of State; the Honorable Abraham Sofaer, Legal Advis
er, Department of State; Dr. Ray S. Cline, senior associate, Center 
for Strategic and International Studies, Georgetown University; 
and a panel including Mrs. Carolyn Byron, Mr. Leo Byron,and Ms. 
Pamela Byron, all victims of the recent TWA hostage incident. 

(1) 
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Before calling on the first witness, I would like to summarize the 
underlying issues with respect to our response to international ter
rorism. 

The subcommittee has collected sufficient evidence, through 
hearings, to conclude that there is more to terrorism than just a 
series of unrelated violent events perpetrated by several unrelated 
groups with which this country or other countries can deal on an 
ad hoc basis. 

There is, for example, a clear patterli of Soviet-supported and 
Soviet-equipped insurgencies seeking to destabilize, by revolutions, 
whole regions such as South Africa, to politicize established reli
gion, su\!h as in Nicaragua and the Middle East, and to export vio
lence against the democratic governments of neighboring states. 

There are, of course, other sources of terrorism. We want to try 
to make as much sense out of it as we can and develop intelligent 
policy. Our friend, Senator Specter, has been diligent in that re
spect, and we have cooperated with him on these bills. 

The trends are clear. Cooperation among terrorist groups is in
creasing. In some instances, drug money finances the violence. The 
lethality of the action is becoming greater as more powerful and 
more sophisticated weapons are employed. There is an increasing 
disregard for the innocent. More diplomats and world leaders are 
targets. More innocent civilians are made into pawns. V.S. inter
ests are the No.1 target, to the degree that there is an internation
al network of terrorism. 

The pattern that emerges from studying the testimony obtained 
in more than 60 hearings before the Subcommittee on Security and 
Terrorism-and more recently in joint hearings with the Judiciary 
Committee and the Foreign Relations Committee, which Senator 
Hatch has been a diligent attendee and an important contributor
is that terrorism is the most widely practiced form of modern war
fare. It is both a major force and a majc!:' trend in foreign affairs. 

How successful have we been in dealing with terrorist warfare 
against our commerce, soldiers, diplomats, lE~aders and private citi
zens and, particularly, against our interests overseas? Not very. We 
in Congress sometimes adopt self-defeat'mg, even contradictory 
measures that often put us at odds with our friends and allies. 

Most people are outraged at the violence of terrorism as depicted 
by the daily news, but that rage is short lived, and our plans to 
combat terrorism are rather short range and shallow. 

We have (,''Dme to a point that requires that we establish both a 
foreign and domestic policy suitable for dealing with the obvious 
threat, and we must segmentize that threat and see what it is to 
our prospective interests and to our different kinds of security in
terests. 

V.S. policy on terrorism is fragmented and only partially devel
oped. It is essential that we determine the degree of the threat to 
our various interests, set our goals and objectives, and then develop 
a policy and, finally, commitments. Commitments are the subject of 
all of the questions raised by the media: Are you going to do this? 
Should you do this now? Well, you cannot really operate methodi
cally within a sound basis until you have your interests, goals, ob
jectives, and policy identified, established, and we are starting to 
thrash that out in a very basic way these days. 
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Having done that, we must explain our policies so that we can 
build a consensus that will enable us to persevere and to succeed 
over the long haul. And really, that consensus will build along with 
the building of the policy. There is a mutual interest among all seg
ments of our society to do something about this newly escalated 
threat. 

Terrorism must be dealt with on many fronts, and a military re
sponse alone will not suffice. First, we must have laws that are suf
ficient to meet the threat. We must have a mechanism capable of 
enforcing these laws. We must pursue diplomatic initiatives, and 
our allies must stand firm with us on this issue. We must in the 
end be prepared to employ a full range of sanctions-legal, diplo
matic, economic, and military. 

I am sure that the sirens and lack of power today raise in all of 
our subconsciouses the reality of terrorism. 

Today, we consider efforts initiated by Senator Specter to develop 
some legislation which attempt to confront the issue of terrorism. 

Before asking Senator Hatch if he wishes to make a statement, I 
would like to place in the record copies of S. 1373, S. 1429, and S. 
1508. I would also like to place in the record at this time a copy of 
an analysis on S. 1373 and S. 1429, prepared by the Congressional 
Research Service. 

If there is no objection, these items will be placed in the hearing 
record. 

[Copies of S. 1373, S. 1429, S. 1508, and an analysis of S. 1373 and 
S. 1429 follow:] 
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5.1373 
To amend title 18, United States Code, to authorize prosecution of terrorists and 

others who attack United States Government employees abroad, and for 
other purposes. 

IN THE SENATE OF THE UNITED STATES 

JUNE 27 Oegislative day, JUNE 26), 1985 

Mr. SPEOTER introduced the following bill; which was read twice and referred to 
the Committee on the Judiciary 

A BILL 
To amend title 18, United States Oode, to authorize prosecution 

of terrorists and others who attack United States Govern

ment employees abroad, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Protection of United 

4 States Government Personnel Act of 1985". 

5 SEC. 2. (a) Part I of title 18, United States Oode, is 

6 amended by inserting after chapter 113 the following: 

~: 
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2 

1 "CHAPTER 113A-TERRORIST ACTS AGAINST 

2 UNITED STATES GOVERNMENT EMPLOYEES 

3 ABROAD 

"Sec. 
"2331. Terrorist acts against United States Government employees abroad. 

4 "§ 2331. Terrorist acts against United States Government 

5 employees abroad 

6 "(a) Whoever kills or attempts to kill in any foreign 

7 country, or in inter~ational waters or air space, any citizen of 

8 the United States shall, if found guilty in a court of the 

9 United States, be sentenced to any term of years or imprison-

10 ment for life, and any such person found guilty of attempted 

11 murder shall be imprisoned for not more than 20 years. 

12 "(b) Whoever assaults, strikes, wounds, imprisons or 

13 makes any other violent attack upon the person or liberty of 

14 any citizen of the United States in any foreign country or in 

15 international waters or air space, or, if likely to endanger his 

16 or her person or liberty, makes violent attacks upon his or 

17 her official premises, private accommodation, or means of 

18 transport, or attempts to commit any of the foregoing, shall 

19 be fined not more than $5,000 or imprisoned not more than 

20 three years, or both. Whoever in the commission of any such 

21 act uses a deadly or dangerous weapon shall be fined not 

22 more than $10,000 or imprisoned not more than ten years, or 

23 both. 
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1 "(c) The United States may exercise jurisdiction over 

2 the alleged offense if the allcged offender is prescnt in the 

3 United States, irrespective of the place where the offense 

4 was committed or the nationality of the victim or the alleged 

5 offendcr, or the manner in which the alleged offender was 

6 brought before the court. 

7 "(d) In enforcing subsections (a) and (b), the Attorney 

8 General may request and shall receive assistance from any 

9 Federal, State, or local agency, including the Army, Navy, 

10 and Air Force, the Federal Bureau of Investigation and the 

11 Central Intelligence Agency, any statute, rule, or regulation 

12 to the contrary notwithstanding.". 

13 (b) The table of ubapters for part I of title 18, United 

14 States Cods, is amended by inserting after the itcm for Chap-

15 tel' 113, the following: 

16 CHAPTER U3A-TERRORIST ACTS AGAINST 

17 GOVERNMENT EMPLOYEES ABROAD 

"1 I3A-Terrorist acts ngl1inst United States Government employees 
abroad ............................................................................. 2331". 
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S.1429 
To amend title 18, United States Code, to authorize prosecution of terrorists who 

attack United States nationals abroad, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

JULY 11 (legislative day, JULY 8), 1985 

Mr. SPECTER introduced the following billj which was read twice and referred to 
the Committee on the Judiciary 

A BILL 
To amend title 18, United States Oode, to authorize prosecution 

of terrorists who attack United States nationals abroad, and 

for other purposes. 

1 Be it enacted by the Senate and House of Represenirt-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Terrorist Prosecution Act 

4 of 1985". 

5 SEC. 2. (a) Part I of title 18, United .States Oode, IS 

6 amended by inserting after chapter 113 the following: 

7 "CHAPTER 113A-TERRORIST ACTS AGAINST 

8 UNITED STATES NATIONALS ABROAD 

"Sec. 
"2321. Terrorist acts against United States nationals abroad. 
"Section 2321. Terrorist acts against United States Nationals abroad. 
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1 "(a) Whoever in an R,ct of international terrorism kills or 

2 attempts to kill any national of the United States shall be 

3 punished as provided under section 1111, 1112, and 1113 of 

4 this title, except that any such person who is found guilty of 

5 murder in the first degree shall be sentenced to imprisonment 

6 fo" life, and any such person who is found guilty of attempted 

7 murder shall be imprisoned for not more than twenty years. 

8 "(b) Whoever in an act of international terrorism as-

9 saults, strikes, wounds, imprisons, or makes any other violent 

10 attack upon the person or liberty of any national of the 

11 United States in any foreign country or in international 

12 waters or air space, or, if likely to endanger his or her person 

13 or liberty, makes violent attacks upon his or her official 

14 premises, private accommodation, or means of transport, or 

15 attempts to commit any of the foregoing, shall be fined not 

16 more than $5,000 or imprisoned not more than three years, 

17 or both. Whoever in the commissi.on of any such act uses a 

18 deadly or dangerous weapon shall be fined not more than 

19 $10,000 or imprisoned not more than ten years, or both. 

20 "(c) For the purposes of this section, 'international ter-

21 rorism' is used as defined in the Foreign Intelligenoe Surveil-

22 lance Act, title 50, section 1801(c). 

23 "(d) The United States may exercise jurisdiction over 

24 the alleged offense if the alleged offender is present in the 

25 United States, irrespective of the place where the offense 

-~~~--------~----------.- -- --- - ------
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1 was committed or the nationality of the victim or the alleged 

2 offender. 

3 "(e) In enforcing subsections (a) and (b), the Attorney 

4 General may request and shall receive assistance from any 

5 Federal, State, or local agency, in~luding the Army, Navy, 

6 and Air Force, and the Federal Bureau of Investigation, any 

7 statute, rule, or regulation to the contrary notwithstanding.". 

8 (b) The table of chapters for part I of title 18, United 

9 States Oode, is amended by inserting after the item for chap-

10 ter 113, the following: 

"1l3A-Terrorist acts against United States nationals abroad ... 2321". 
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99TH CONGRESS 
1ST SESSION 5.1508 

To amend title 18, United States Oode, to authorize the death penalty for first 
degree terrorist murder, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

JULY 26 Oegislative day, JULY 16), 1985 

Mr. SPECTER introduced the following bill; which was read twice and referred to 
the Oommittee on the Judiciary 

A BILL 
To amend title 18, United States Oode, to authorize the death 

penalty for first degree terrorist murder, and for other 
purposes. 

1 Be it enaoted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Terrorist Death Penalty 

4 Act of 1985". 

5 SEC. 2. (a) Part I of title 18, United States Oode, IS 

6 amended by inserting after chapter 113 the following: 

7 "CHAPTER 1I3A-DEATH PENALTY FOR TERRORIST 

8 MURDER 

"Sec. 
"2321A. Death penalty for terrorist murder. 



---- -----._---------------------

11 

2 

1 H§ 2321A. Death penalty for terrorist murder 

2 "(a) SENTENCE OF DEATH.-A defendant who has 

3 been found guilty of first degree murder under section 

4 1203(a), shall be sentenced to death if, after consideration of 

5 the factors set forth in paragraph (1) of this subsection in the 

6 course of a hearing held pursuant to this subsection, it is 

7 determined that imposition of a sentence of death is justified. 

8 "(1) Factors to be considered in determining 

9 whether a sentence of death is justified. 

10 "(A) MITIGATING FACTORS.-In determin-

11 ing whether a sentence of death is justified for 

12 any offense, the jury, or if there is no jury, the 

13 court, shall consider each of the following mitigat-

14 ing factors and determine which, if any, exist: 

15 "(i) the defendant was less than eight-

16 een years of age at the time of the offense; 

17 "(ii) the defendant's mental capacity 

18 was significantly impaired, although the im-

19 pairment was not such as to constitute a de-

. 20 fense to prosecution; 

21 "(iii) the defendant was under unusual 

22 and substantial duress, although not such 

23 duress as would constitute a defense to pros-

24 ecution; and 
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"(iv) the defendant was an accomplice 

whose participation in the offense was rela

tively minor. 

The jury, or if there is no jury, the court, may 

consider whether any other mitigating factors 

exists. 

"(B) AGGRAVATING FACTORS.-In deter

mining whether a sentence of death is justified, 

the jury, or if there is no jury, the court, shall 

consider each of the following aggravating factors 

and determine which, if any, exist: 

"(i) the defendant has previously been 

convicted of another offense for which either 

a sentence of life imprisonment or death was 

authorized by statute; or 

"(ii) in the commission of the offense 

the defendant knowingly created a grave risk 

of death to another person. 

The jury, or if there is no jury, the court, may 

consider whether any other aggravating factor 

exists. 

"(2) Special hearing to determine whether a sen

tence of death is justified. 

"(A) NOTICE BY THE GOVERNMENT.-If the 

attorney for the government believes that the cir-
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cumstances of the offense are such that a sentence 

of death is justified under this section, he shall, a 

reasonable time before the trial, or before accept

ance by the court of a plea of guilty, or at such 

time thereafter as the court may permit upon a 

showing of good cause, sign and file with the 

court, and serve on the defendant, a notice-

. "(i) stating that the government be

lieves that the circumstances of the offense 

are such that, if the defendant is convicted, a 

sentence of death is justified under this chap

ter; and 

"(ii) setting forth the aggravating factor 

or factors that the government, if the defend

ant is convicted, proposes to prove as justify

ing a sentence of death. 

The court may permit the attorney for the gov

ernment to amend the notice upon a showing of 

good cause. 

"(B) HEARING BEFORE A COURT OR 

JURY.-If the attorney for the government has 

filed a notice as required under subsection (A) and 

the defendant is found guilty, the judge who pre

sided at the trial or before whom the gumy plea 

was entered, or another judge if that judge is un-
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available, shall conduct a separate sentencing 

hearing to determine the punishment to be im

posed. Prior to such a hearing, no presentence 

report shall be prepared by the United States 

Probation Service, notwithstanding the provisions 

of Rule 32(e) of the Federal Rules of Criminal 

Procedure. The hearing shall be conducted-

"(i) before the jury that determined the 

defendant's guilt; 

"(ii) before a jury impaneled for the 

purpose of the hearing if-

"(1) the defendant was convicted 

upon a plea of guilty; 

"(IT) the defendant was convicted 

after a trial before the court sitting 

without a jury; 

"(ill) the jury that determined the 

defendant's guilt was discharged for 

good cause; or 

"(IV) after initial imposition of a 

sentence under this section, reconsider

ation of the sentence under this section 

is necessary; or 
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"(iii) before the court alone, upon the 

motion of the defendant and with the approv

al of the attorney for the government. 

A jury impaneled pursuant to paragraph (ii) shall 

consist of twelve members, unless, at any time 

before the conclusion of the hearing, the parties 

stipulate, with the approval of the court, that it 

shall consist of a lesser number. 

"(c) PROOF OF MITIGATING AND AGGRA

VATING FAC'roRS.-At the hearing, information 

may be presented as to any matter relevant to the 

sentence, including any mitigating or aggravating 

factor permitted or required to be considered. In

formation presented may include the trial tran

script and exihibits if the hearing is held before a 

jury or judge not present during the trial. Any 

other information relevant to a mitigating or ag

gravating factor may be presented by either the 

attorney for the government or the· defendant, re

gardless of its admissibility under the rules gov

erning admission of evidence at criminal trials, 

except that information may be excluded if its 

probative value is substantially outweighted by 

the danger of creating unfair prejudice, confusing 

the issues, or misleading the jury. The attorney 
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for the government and the defendant shall be 

permitted to rebut any information received at the 

hearing, and shall be given fair opportunity to 

present argument as to the adequacy of the infor

mation to establish the existence of any aggravat

ing or mitigating factor, and as to the appropri

ateness in the case of imposing a sentence of 

death. The attorney for the government shall open 

the argument. The defendant shall be permitted to 

reply. The attorney for the government shall then 

be permitted to reply in rebuttal. The burden of 

establishing the existence of any aggravating 

factor is on the government, and is not satisfied 

unless the existence of such a factor is established 

beyond a reasonable doubt. The burden of estab

lishing the existence of any mitigating factor is on 

the defendant, and is not satisfied unless the exist

ence of such a factor is established by a prepon

derance of the information. 

"(D) RETURN OF SPECIAL FINDINGs.-The 

jury, or if there is no jury, or if there is no jury, 

the court shall consider all the information re

ceived during the hearing. It shall return a special 

finding as to each mitigating and aggravating 

factor concerning which information is presented 
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at the hearing. The jury must find the existence 

of a mitigating or aggravating factor by a unani

mous vote, although it is unnecessary that there 

be a unanimous vote on any specific mitigating 01' 

aggravating factor if a majority of the jury finds 

the existence of such a specific factor. 

"(E) RETURN OF A FINDING CONCERNED A 

SENTENCE OF DEATH.-If an aggravating factor 

if found to exist; the jury, or if there is no jury, 

the court, shall then consider whether all the ag

gravating factors found to exist sufficiently out

weigh all the mitigating factors found to exist to 

justify a sentence of death, or, in the absence of a 

mitigating factor, whether the aggravating factors 

alone are sufficient to justify a sentence of death. 

Based upon this consideration, the jury by unani

mous vote, or if there is no jury, the court, shall 

return to finding as to whether a sentence of 

death is justified. 

"(F) SPEOIAL PRECAUTION TO ASSURE 

AGAINST DISCRIMINATION.-In a hearing held 

before a jury, the court, prior to the return of a 

finding under subsection (E), shall instruct the 

jury that, in considering whether a sentence of 

death is justified, it shall not consider the race, 
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1 color, national origin, creed, or sex of the defend-

2 ant. The jury, upon return of a finding under sub-

3 section (E), shall also return to the court a certifi-

4 cate, signed by each juror, that consideration of 

5 the race, color, national origin, creed, or sex of 

6 the defendant was not involved in reaching the 

7 juror's individual decision. 

8 "(3) IMpOSITION OF A SENTENOE OF DEA'l'H.-

9 Upon a finding that a sentence of death is justified, the 

10 court shall sentence the defendant to death. Upon a 

11 finding that a sentence of death is not justified, the 

12 court shall impose any sentence other than death that 

13 is authorized by law. Notwithstanding any other provi-

14 sian of law, if the maximum term of imprisonment for 

15 the offense is life imprisonment, the court may impose 

16 a sentence of life imprisonment without parole. 

17 "(4) REVIEW OF A SENTENOE OF DEATH.-

18 "(A) ApPEAL.-In a case in which a sen-

19 tence of death is imposed, the sentence shall be 

20 subject to review by the court of appeals upon 

21 appeal by the defendant. Notice of appeal must be 

22 filed within the time specified for the filing of a 

23 notice of appeal. An appeal under this section 

24 may be consolidated with an appeal of the judg-
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ment of conviction and shall have priority over all 

other cases. 

"(B) REvIEw.-The court of appeals shall 

review the entire record in the case, including

"(i) the evidence submitted during the 

trial; 

"(ii) the information submitted during 

the sentencing hearing; 

"(iii) the procedures employed ill the 

sentencing hearing; and 

"(iv) the special findings returned. 

"(0) DEOISION AND DISPOSI'fION.-

"(i) If the court of appeals determines 

that-

"(1) the sentence of death was not 

imposed under the influence of passion, 

prejudice, or any other arbitrary factor; 

and 

"(IT) the information supports the 

special finding of the existence of an 

aggravating factor required to be 

considered, 

it shall affirm the sentence. 
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"(ii) In any other case, the court of ap-

peals shall remand the case for reconsider

ation. 

"(iii) The court of appeals shall state in 

writing the reasons for its disposition of an 

appeal of a sentence of death under this 

section. 

"(5) IMPLEMENTATION OF A SENTENCE OF 

DEATH.-A person who has been sentenced to death 

pursuant to the provisions of this chapter shall be com

mitted to the custody of the Attorney General until ex

haustion of the procedures for appeal of the judgment 

of conviction and for review of the sentence. When the 

sentence is to be implemented, the Attorney General 

shall release the person sentenced to death to the cus

tody of a United States marshal, who shall supervise 

implementation of the sentence in the manner pre

scribed by the law of the State in which the sentence 

is imposed. If the law of such State does not provide 

for implementation of a sentence of death, the court 

shall designate another State, the law of which does so 

provide, and the sentence shall be implemented in the 

latter State in the manner prescribed by such law. A 

sentence of death shall not be carried out upon a 

woman while she is pregnant. 

- --------------
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1 "(6) USE OF STATE FACILITIES.-A United 

2 States marshal charged with supervising the implemen-

3 tation of a sentence of death may use appropriate State 

4 or local facilities for the purpose, may use the services 

5 of an appropriate State or local official or of a person 

6 such an official employs for the purpose, and shall pay 

7 the costs thereof in an amount approved by the Attor-

8 ney GeneraL"; 

9 (b) The table of chapters for part I of title 18, United 

10 States Oode, is amended by inserting after the item for chap-

11 ter 113, the following: 

12 "CHAPTER U3A-DEATH PENALTY FOR TERRORIST 

13 MURDER 

"113A-Death Penalty for Terrorist Murder .................................. 2321A". 

14 (c) Section 1203(a) of title 18, United States Oode, is 

15 amended as follows: At the end of the paragraph strike "." 

16 and add ", except that, if death results, any such person who 

17 is found guilty of first degree murder shall be sentenced as 

18 provided in section 2321A of this title.". 
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Congressional Research Service 

The Library of Congress 

Washlngten, D.C. 20540 

TO Senate Committee on the Judiciary: 
Subcommittee on Security and Terrorism 

Attn: Mr. Robert Carto 

FROM American Law Oivisi~n 

July 26, 1985 

SUBJECT: Constitutional Appraisal Of Two Anti-Terrorist proposals 

Reference is made to your inquiry of July 19, 1985 requesting a 

review of any constitutional problems implicated by the ·Protection of 

U.S. Government Personnel Act or 1985" (S. 1373) and the "Terrorist 

Prosecution Act of 1985" (S. 1429). 

Although the bills in question seem to differ on the international 

legal jurisdictional basis relied on to reach acts of terrorism addressed 

by them and on some other details, both have a similar purpose. That 

purpose is to make it a federal crime prosecutable in the federal courts 

for anyone to commit specified offenses against the person of subjects 

of the United States outside the jurisdiction of the United States. 

Stated differently, the bills are intended to deter violent acts of ter-

rorism abroad that are directed at Americans by holding out the threat of 

prosecution in the federal courts if and when personal jurisdiction of 

the terrorists can be obtained. 

Both bills would add 11 new chapter l chapter 113A, to the Federal 

Criminal Code, 18 U.S.C., relating to terrorist acts against Americans 

abroad. The range of activities denounced by the bills as terrorism are 

--~enaCaI; namely, killing and attempting to kill, and assaulting, 

striking, wounding, imprisoning or making any other violent attack upon 

the person or liberty of an American subject. SimilarlY, both bills are 

primarily intended t~ cover such activities outside the jurisdiction of 

the United States; S. 1373 does so expressly by providing that the gist 
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of the offense occur "in any foreign country, or in international waters 

or air space" S. 1429 incorporates the definition of "international 

terrorism" of the Foreign Intelligence Surveillance Act, 50 U.S.C. § 1801 

(c). Also, both proposals are virtually identical in the matter of 

penalties: first degree murder is punishable by mandatory life imprisonment; 

attempted murder is punishable by imprisonment for not more than 20 years; 

assault, battery and kindred offenses may be punished by a $5,000 fine or 

imprisonment for three years, or both, except that the use of a deadly or 

dangerous weapon in the commission of such acts may be punished by a 

$10,000 fine or imprisonment for ten years, or both. 

Also common to both bills is the assertion of enforcement and 

litigation jurisdiction if the terrorist is present in the United States 

irrespective of where the offense was committed or the nationality of the 

victim or the terrorist. 

Finally, both bills would authorize the Attorney General to request 

the assistance of any federal, state or local agency. the U.S. Armed 

Forces, and t .. " Federal Bureau oe Investigation in enforcing their criminal 

provisions. 

As indicated above, one chief difference between the two bills is 

their seeming reliance on a different jurisdictional basis to effect their 

extraterrito'dal consequences. By suggesting that the objects of its 

concern, in its title if not its substantive proviSions, are employees of 

the United States Government, S. 1373 implies reliance on either the "pro

tective principle" or the "passive personality" principle of jurisdicti~n. 

By making the injurious offenses against the person an element of an act 

of international terrorism, S. 1429 seems to implicate the universality 

prinCiple of jurisdiction. Details about these jurisdictional matters 

will be discussed later. 

As previously indicated, the short title of S. 1373 and Chapter 

113A of the Federal Criminal Code proposed by it indicate that its sub-

stantive provisions are concerned with acts of terrorism directed at 

government personnel who are serving abroad. The substantive prOVisions 

of the bill, however, simply refer to the previously described acts when 
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committed against any citizen of the United States in a foreign jurisdic-

tion. In other words, the provisions of the bill which spell out the 

crimes are not limited to Americans who are government employees unless 

that result is intended to be signaled by limiting the ;"easure's protec-

tions to U.S. citizens, an exceedingly subtle approach to that end. 

See and compare Hampton v. Mow Sun Wong, 426 U.S. 88 (1976) and Vergara 

v. Hampton, 581 F. 2d 1281 (7th Cir. 1978). The safeguards of S. 1429, 

on the other hand, are intended to deter terroristic acts against "any 

national of the United States". 

Also, while both bills permit the exercise of enforcement and 

litigation jurisdiction irrespective of the place where the offense was 

committed and the nationality of the victim or the offender, S. 1373 

uniquely goes on to provide that such jurisdiction may be exercised 

irrespective of "the manner in which the alleged offender was brought 

before the court." Does this phrase sanction international kidnapping 

of terrorists to obtain the requisite personal jurisdiction to prosecute? 

E.g. Eichmann. 

The basic question raised by both bills is whether their assertion 

of extraterritorial jurisdiction conforms to known and accepted bases of 

jurisdiction to prescribe criminal law under international law. While 

the merits of both may be favorably argued, perhaps somewhat more per-

suasively in the case of S. 1429 than S. 1373, their validity as applied 

to acts of foreigners committed in foreign countries without substantively 

more added seemS questionable. 

At the outset, it may be noted that few cases deal with the congres-

sional power to prescribe laws encompassing criminal conduct by foreigners 

abroad. Most of the cases dealing with extr.aterritoria1 application 

raise the issue whether the statute in question embraced conduct engaged in 

outside the United States. 

In United States v.~, 260 U.S. 94, 98 (1922), the Supreme Court 

seems to indicate that the congressional power is coextensive with the 

jurisdiction bases under international law. "The necessary locus when not 

specifically defined depends upon the territorial limitations upon the 



25 

power and jurisdiction of a government to punish crime under the law of 

nations. H Whether one views the congressional power to prescribe as 

bounded by jurisdictional principl~s of international law or that domestic 

law is generally construed so as not to bring it into conflict with inter-

national law, the result is the same. 

International law has recognized, in varying degrees, five bases of 

jurisdiction with respect to the enforcement of the criminal law. The 

territorial and nationality principles under which jurisdiction is 

determined by either the situs of the crime or the nationality of th~' 

accused, in the words of one court, are universally recognized. The pro

tective principle,gives a state jurisdiction to prescribe a rule o£ law 

attaching legal consequences to conduct 'outside its territory that 

threatens its security as a state or the operation of its governmental 

functions, provided the conduct is generally recognized as a crime under 

the law of states that have reasonably developed legal systems. The uni

versality principle which permits a state to define and punish offenses 

recognized by the law of nations as being of universal concern, such as 

piracy. The effects or objective territorial principle which is the 

exercise of jurisdiction to acts done outside a jurisdiction, but intended 

to produce and producing detrimental effects within it. See, generally, 

United States v. Pizzarusso, 388 F. 2d 8 (2d Cir. 1968). 

In the cited case, the court distinguished the effects or objective 

territorial principle from the protective principle in that in the latter 

there need not be any actual effect in the country as would be required 

under the former. 

An additional but controversial basis is the "passive personality" 

principle which "[sJtates have sometimes invoked ••• to justify application 

of their -- law particularly criminal law -- to aC,ts committed outside their 

territory by persons not their nationals." Restatement, Foreign Relations, 

Tentative Draft No.6 -- Vol. 1, § 402g (1985) (hereafter Restatement). 

AB crimes are universally regarded as offenses against sovereignty 

of the place where thl'lY are commHted, territorial jurisdiction is the 

general rule of criminal law. The other jurisdictional principles have 
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been traditionally considered to be exceptions to that general principle. 

The rationale behind the latter has been explained in the following general 

terms: "... a [territorial] government ... in order to main~ain its 

essential sovereignty, must be the only power capable of effecting the 

maintenance of peace and order within its own boundaries. Therefore, no 

other nation can enact extraterritorial legislation which would interfere 

with the operation of such laws. ~ United States v. Rodriguez, 182 F. 

Supp. 479, 488 (S.D. Cal. 1960). 

The five basic principles of criminal jurisdiction in international 

law have been relied upon by Congress and recognized by the courts. See 

Agata, "Memorandum on Extraterritorial Jurisdiction ••• ", I Working Papers 

Of lbe National Commission On Reform Of Federal Criminal Laws 73 (1970) 

(hereafter Working papers). 

The last mentioned commentator has explained the significance of 

these matters as follows: 

In summary, the practical significance of which 
principle is relied on for asserting jurisdiction over 
extraterritorial conduct relates to the nature of the 
offense, whether or not any conduct or harm within the 
territory of the U.S. need occur or be contemplated and 
whether the defendant is an alien or a national. Thus, 
citizens could be prosecuted for any conduct abroad regard
less of the nature of the offense or its affect within 
the U.S. territory by reliance on the nationality prin
ciple. Aliens could also be subject to prosecution for 
any criminal conduct committed abroad if the "objective" 
territorial basis for jurisdiction were satisfied. 
Whether aliens are otherwise subject to extraterritorial 
jurisdiction depends on the nature of the offense if the 
protective or universally principle is relied or the 
status of the victim in the case of the passive person
ality principle. ~. at 72-73. 

We turn now to an examination of the mentioned jurisdictional prin

ciples in the context of the two bills under consideration. As they are 

intended to operate outside the territorial jurisdiction of the United 

States, reliance must be had on the exceptions to the general rule '~f 

criminal law that a crime must be committed within the territorial juris

diction of the sovereignty seeking to try the offense. 

Under the "nationality theory" of jurisdiction, nationals abroad 

are subject to the laws of their government wherever they may be. This 

basis, however, is limited to the nationality of the accused, not the 
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terrorism that satisfy the other elements spelled out by S. 1373 and 

S. 1429 would seem free of doubt once the practical problem of getting 

him or her personally present within the jurisdiction of the United 

States for trial is realized. 

As applied to the acts of foreigners committed in foreign countries, 

reliance must be had on one of the other jurisdictional principles. Al

though one court has rejected them as appropriate jurisdictional bases for 

criminal laws, United States v. Baker, 136 F. Supp. 51/6 (S.D.N.Y. 1955), 

the weight of authority is to the contrary. See, e.g., United States v. 

Rodriguez, 18 F. Supp. 479. 

As indicated, under the "protective theory· of jurisdiction, a state 

has jurisdiction with respect to any crime committed outside its territory 

by an alien against the security, territorial integrity or political inde

pendence of a state, provided that the act or omission which constitutes 

the crime was not committed in the exercise of a liberty guaranteed the 

alien by the law of the place where it was committed. Ibid. The category 

of offenses which have been recognized as falling within this category 

are espionage, counterfeiting of the state's seal or currency, the 

falsificllcion of official documents as well as perjury before consular 

officials or conspiracy to violate the immigration or customs laws, which 

are likely to be committed outside the territory by aliens." Restatement 

at §402 f. We know of no case where violence di rected at a U.S. cftizen 

because he or she was employed by the U.S. Government could be reached 

on the basis of the protective principle and while it could be argued. 

it is doubtful that it would sustain a law aimed at violence directed 

at U.S. citizens (S. 1373) or nationals of the United States as such. 

Similarly, reliance upon the effects or objective territorial 

basis to support extension of jurisdiction to offenses against the person 

of a U.S. citizen or national seems problematical. While the commentators 

describe this as a suitable basis for crimes or torts, most of the domestic 

decisional authorities involve economic regulations. See Restatement 2d, 

18 (1965). However, the examples furnished by the preparers of the 
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Restatement indicate that Some kind of physical intrusion or effect 

within the state 1.s necessary. E.g., "The effects principle is not con-

troversial with respect to acts such as shooting or even sending libelous 

publications across a boundary and only mildly controversial but general-

1y accepted with respect to liability for injury from products made out-

side of the state exercising jurisdiction and introduced into its stream 

of commerce." Restatement, Tentative Draft No.6 at 402 d. 

The preparers of the last mentioned source indicat~~ without citing 

supporting authorit~, that the ·passive personality· principle has been ad-

vanced by some states to ~terrnrist and other organized attacks on a' state's 

nationals by reason of their nationality, or to assassinations of a state's 

ambassadors or government officials." ~ at §402 g. Whether government 

officials includes government employees is one of a host of unresolved 

questions. If these and other matters are conceded this basis might 

arguably support a measure along the lines of S. 1373 if government em-

ployees as its title (but not its substaoce) indicates are the object of 

its safeguards. 

The drafters of S. 1429 seem to be aware of some ~ecent developments in 

the universality principle as applied to terrorism or to the pending ~ 

~tatement's comments in this regard, or bath. We note again t~at that bill 

is aimed at violence directed at U.S. nationals abroad as an act of inter-

national terrorism. The Restatement in this regard observes as follows: 

§ 404. Universal Jurisdiction to Define and Punish Selected 
Offenses 

A state may exercise jurisdiction to define 
and punish certain offenses recognized by the 
community of nations as of universal concern, 
such as piracy, slave trade, attacks on or hi
jacking of aircraft, genocide, war crimes, and 
perhaps terrorism, even where none of the bases 
of jurisdiction indicated in § 402 is present. 

Comment; 

a. E~;panding class o/universal offenses. This section 
(as well as the corresponding section concerning jurisdiction 
to adjudicate (§ 423» recognizes the existence of certain of
fenses whir.h, under internationallaw, any state may punish 
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although it has no links of territory with the offcnse: or of 
nationality with the offender (01' even the victim). Universal 
jurisdiction over the listed offenses is established in inter· 
national law as a result of universal condemnation of those 
activities and general interest in cooperating to suppress 
them, as reflected in widely-accepted international agree
ments and resolutions of international organizations. These 
offenses are subject to universal jurisdiction as a matter of 
customary law, even for states not party to any international ',; 
agrcement on the subject. Universal jurisdiction for addi-
tional offenses is also provided by international agreements, 
but it remains to be determined whether universal jurisdic-
tion over a particular offense has become customary law for 
states not party to such an agreement. See § 102, Com-
ment/. 

There has been wide condemnation of terrorism al
thou)? h international agreements to define and punish it have 
not yet been widely adhered to because of inability to agree 
on its definition. The United States and six states (all in Latin 
America) have adopted a Convention to Prevent and Punish 
the Acts of Terrorism Taking the Form of Crimes against 
Persons and Rela,ted Extortion that are of International Sig
nificance, 27 U.S.T. 3949, T.I.A.S. No. 8413 (1976). 

b. Universal jurisdiction not limited to criminal iaw. 
In general, states have exercised,jurisdiction on the basis of 
universal interests in the form of criminal law, but inter
national law does not preclude the application of non-criminal 
law on this basis, for example, by providing a remedy in tort 
01: restitution for victims of piracy. 

The difficulty here, of course, i.s the noted one that there is little agree-

ment regarding what constitutes terrorism and this militates against asserted 

"universality". A bill along the lines of S. 1429 arguably would at least apply 

to terrorism perpetrated by foreign nationals in the six countries which have 

adopted the cited Convention. 

The annexed materials indicate that domestic and international law are 

at odds with respe'ct to forcible abduction to bring an of.fender before the 

courts. See Gerhard von Glahn, ~ Among Nations 282-283 (1981); Henkin, 

Pugh, Schachter and SlI.'.it, International~: ~ ~ Materials 449-451 

(1980); Bishop, International~: ~ and Materials 561-564 (1971). 

52-349 0 - 86 - 2 
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Senator DENTON. Senator Hatch? 

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR 
FROM THE STATE OF UTAH 

Senator HATCH. Thank you, Mr. Chairman. 
I want to compliment you for holding hearings on these three 

very important bills, and I certainly want to welcome Senator 
Specter and the other distinguished witnesses on our panel today 
to the committee. Because I do not know of anything much more 
important at this particular time, in the light of world events and 
what has been going on, than this discussion regarding these three 
bills. 

I want to compliment Senator Specter for his leadership in this 
area. He is a consummate lawyer, who has made a dramatic 
impact on the Judiciary Committee and on the laws of this coun
try, and is somebody whose opinion cannot be ignored in these par
ticular areas. So, we welcome you to the committee, and we look 
forward to listening to your testimony. 

It seems to me that this is a propitious time to look at this type 
of legislation to see what we can do. There are some interesting 
suggestions made in these bills, and I, for one, look forward to 
hearing the testimony of the distinguished witnesses today. 

So I want to thank you, Mr. Chairman, for holding these hear
ings, and I appreciate having the opportunity of being here with 
you. 

Senator DENTON. 'I'hank you, Senator. 
We note and welcome the arrival of our friend and colleague 

from Kentucky, Senator McConnell, and ask if he cares to make 
any opening remarks. 

OPENING STATEMENT OF HON. MITCH McCONNELL, A U.S. 
SENATOR FROM THE STATE OF KENTUCKY 

Senator MCCONNELL. Thank you, Mr. Chairman. 
I, too, want to commend you on holding these hearings and to 

congratulate Senator Specter, with whom I serve on not only this 
committee but on the Intelligence Committee, for his foresight in 
coming up with these very important bills. 

Mr. Chairman, I would like to put into the record an opening 
statement, and conclude my remarks and look forward to hearing 
the witnesses this morning. 

Senator DENTON. Thank you, Senator. 
[The prepared statement of Senator McConnell follows:] 

PREPARED STATEMENT OF SENATOR MITCH MCCONNELL 

Mr. Chairman, I want to thank you for the opportunity to participate in this hear
ing, and to commend you for your leadership in holding this hearing on such a 
timely topic. We are all painfully aware of the extent to which international terror
ism has rushed to the forefront of the news in the last few years. Unfortunately, we 
are equally aware of the ineffectiveness of the American response. 

So I compliment our distinguished colleague, Senator Specter, for his effort to en
hance the Government's ability to respond to terrorist attacks, and to create some 
real deterrent among the arsenal of weapons at the disposal of those arms of the 
Government, including the Judiciary, engaged in antiterrorist activity. I feel confi
dent that most if not all Americans have felt a deep sense of frustration and help
lessness at our seeming inability to reach and punish the perpetrators of these des
picable crimes. 
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As ! read them, these bills seek to make it a Federal crime, one reached by our 
own courts, for anyone to commit specified offenses against the person or property 
of subjects of the United States, even when the offense is committed outside the ju
risdiction of the United States. Both S. 1373 an S. 1429 add new chapters to the 
Criminal Code relating to terrorist acts, and establish stated penalties for violation. 

While I have a number of questions and concerns about the bills, I certainly ap
plaud the concept. In particular, I have concern that the bill, S. 1373, seeks to exert 
extraterritorial jurisdiction in a novel and perhaps unconstitutional manner. I'll be 
interested in knowing more about the legality of the approach taken by the bill. I 
also have concern that the penalties proposed by the bills are perhaps insufficiently 
punitive to deal with the gravity of the problem. On this point I'm not at all decid
ed, however, and will look forward to discussion of this issue. 

Because of my position as a member of the Select Committee on Intelligence, I 
would be remiss if I failed to mention the role that our intelligence community 
would necessarily play in the successful implementation of any antiterrorist legisla
tion similar to these bills. Presumably, our ability to exert extraterritorial jurisdic
tion would in large part depend on our ability to discover the identities and where
abouts of those terrorists who we might reasonable believe to be responsible for a 
given terrorist attack. These bills may have significant implications for our intelli
gence efforts, and I will be particularly interested in the extent to which the success 
of this legislation would depend on changes in our intelligence-gathering capabili
ties. 

Again, Mr. Chairman, I commend you and Senator Specter for your leadership in 
this difficult subject, and look forward to the testimony of the witnesses. Thank you, 
Mr. Chairman. 

Senator DENTON. Our first witness is our distinguished colleague 
from Pennsylvania, Senator Arlen Specter. As I have stated, he is a 
valuable ally in the fight against terrorism and has authored the 
legislation under consideration today. He recently cosponsored this 
Senator's Nuclear Power Plant Security and Antiterrorism Act, 
and has been interested in the subject overall and has been an im
portant participant. I ask Senator Specter for whatever testimony 
he wishes to make at this time. 

STATEMENT OF HON. ARLEN SPECTER, A U.S. SENATOR FROM 
THE STATE OF PENNSYLVANIA 

Senator SPECTER. Thank you, Mr. Chairman, for your very gener
ous remarks, and I also appreciate the very kind comments made 
by my distinguished colleagues, Senators Hatch and McConnell. 

In order to abbreviate my testimony, I ask ilnanimous consent 
that my statement-which itemizes the series of bills I have intro
duced, many in cosponsorship with you, Mr. Chairman, and one 
which we had a series of hearings in the 98th Congress-be insert
ed in the record, and move right to the center-point of the legisla
tion which is under consideration. As you have noted, I introduced 
this legislation in the course of the 99th Congress. 

[Senator Specter's submissions for the record follow:] 

SENATOR SPECTER'S TERRORISM BILLS 

S. 1508-JULY 26, 1985 

A bill to amend the Act for the Prevention and Punishment of the Crime of Hos
tage-Taking to provide for the death penalty for first degree murder. 

S. 1429-JULY 10, 1985 

A bill to amend title 18, U.S.c., to authorize Prosecution of Terrorists Who Attack 
United States Nationals Abroad in an act of international terrorism. (Identical to S. 
1373, but makes it clear acts covered must be acts of international terrorism, and 
removes language giving courts jurisdiction over the defendant "regardless of the 
manner in which the defendant was brought before the court.") 
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S. 1373-JUNE 26, 1985 

A bill to amend title 18, U.S.C., To Authorize Prosecution of Terrorists and Others 
Who Attack U.S. Nationals Abroad. (Precursor to S. 1429.) 

(First introduced on September 25, 1984 (98th Cong.) as S. 3018 but only covered 
government officers, agents and employees.) 

S. RES. 190-JUNE 26, 1985 

A resolution designed to encourage an international declaration that terrorism is 
a universal crime. 

(First introduced on October 3, 1984 (98th Cong.) as S. Res. 473.) 

S. 1383-JUNE 26, 1985 

A bill to protect the international security of the United States against interna
tional terrorism by making the use of firearms or explosives to commit a felony by 
foreign diplomats in the United States a federal felony. 

(First introduced on June 6, 1984 (98th Cong.) as S. 2771.) (Hearings held in 98th 
Congress, July 24 and September 21, 1984.) 

S. RES. 191-JUNE 26, 1985 

A resolution calling for international meeting to amend the Vienna Convention to 
prevent foreign diplomats who engage in terrorism from claiming immunity from 
criminal prosecution. 

(First introduced on June 6, 1984, as S. Res. 395.) 

S. RES. 196-JUNE 26, 1985 

A resolution calling on the President of the United States to immediately take 
steps to halt all U.S. carrier traffic into and out of Athens Airport and other air
ports failing to meet accepted security standards. 

S. 871-APRIL 3, 1985 

A bill to stop all trade with Libya because of its involvement in international ter
rorism. (Adopted as amendment to Foreign Aid Authorization bill on May 15; adopt
ed on House bill July 10, accepted by conferees as authority for President on July 
26, 1985.) 
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By Mr. SPECTER: 
S. 1373. A bill La runeod title lB. 

UnJlcd sta.tcs Code, to authorize pros· 
ecuUon of terrorists and others who 
attack U.s. Govcrrunenl employees 
abroad. and tor other purposes: to the 
CommJtt.ce on the Judiclary, 

l'B.on:crtort or DNITED STATES COVERNMENT 
Pr.nSOlfNI:LACT 

Mr. SPECTER. Mr. Prc.sldent. today 
I am reintroducing lcgislntJon that 
would expand U.S. law b:l mak1ng H, a 
crIme [or anyone In nny country to as
saulL any 0.5. cJlit.cn as part ot an act 
of terrorism. This leg1s1n.lion would 
also preclude defendants in such cases 
from challenging the manner In Which 
they were brought before the court. 

A similar bill was originally intro
duced os S. 3018 In the 9Bth Congress. 
This bronder version now deserves 
prompt eng,ctment. 

We need not walt for international 
agreement..; to be flnalLzed before we 
begin to exert the full force ot the law 
aga.lnst the terrorist menace. There 
a.re &t.cps we can ta'ke right now, uni~ 
laterally, to expand our ability to pro~ 
teet our own citizens abroad. 

Slt:nUlcn.nt security rne(1Sures have 
alreadY been implemented at. U.S. em~ 
hassles and installations .. and the Dew 
Oversens Security Advisory Councll re .. 
cenlly announced by Secretary Shultz 
should enhance the safely of corpo
rate pellionnel in threatened are.a.s 
Utroughout the \\'or1d. 

But there remains a crlt.lcal gap in 
our arsenal against terrorism: murder 
of U.S. clUzeru outside oUr bordecs, 
other than of specIally designed Gov
ernment oWclals and dlplomats. Is not 
a crime under U.S. law. 

I was stunned to rcn.llze that those 
responsible for murdering over 260 
U.S. marines whlle they dept ln their 
barracks in Lebanon n.re not guIlty of 
any U.s. crime for their murder. Nor 
nre those terrorists v.'ho cold-bloodedly 
shot two U.s. cltlzen:! durlog the hi· 
jacklng In KUWAIt.. Exlstlng law pun· 
Ishes only lhose who assault our dipl0· 
mnt.s. Under my bill, when a U.s. 
marlne 15 klUed or wounded in 8. bomb 
attack. an investigation can be Initial,. 
ed and the culprits c:m be brough t to 
this country and prosecuted. 

Thls act wlllln no way contravene or 
conflict willi either International or 
CDnstitutionoi law. While criminal ju. 
rlsdlctlon Is customArily limited to the 
place where the crime occurred. Jt Is 
weU...,tabllshed constitutional doc· 
trine that Congress has the power to 
apply U.S. law extraterrlLarlallY 1f It 
so chooses. (See e.g .. United SlalC3 v. 
Bowma,~ 260 U.s. 9t. 9B (1922». 

Internatlonnl law also recocnLzes 
broader crlmlnr.! jurisdiction. U an aI· 
legcd crime occurs In a foreign coun· 
try, .. nation may still exercise jurts· 
diction over the defendant 1t the crime 
has '8. potcnUallldverse effect upon Its 
security or the operation of Its Kavern· 
mental functiOn:!. Till> basI> lor Juris· 
dJctlon over crimes committed outside 
the United States has been applied by 

the Fcdeml courts In cnntexts rangl..llg 
from drug smuggling to perjury. Clen.r· 
Iy. then. the •• eralse of U.S. criminal 
Jurisdiction Is rJso Justified to pros· 
ecute the terrorist who assa.ults or 
murders AmerIcan personnel abroad. 
Such nttacks undoubtedly have an ad· 
verse e1fect upon the conduct at our 
Government's foreign nffalrs, n.nd po
tentlnlly threaten the security interest 
of the United States as well 

But makIng terrorLst murder a U.S. 
Frlme alone wW not protect Americans 
p.bron.d. We must also demonstrate oUr 
,seriousness by applying the law with 
fierce delermlnatlon. In many cases, 
the terrorist murderer will be extrndjt,.. 
~ or selzed with the cooperation of 
the government in whose Jurtsdlction 
he or she is found. Yet, 1t the terrorist. 
fs hiding In A country like Lebanon,' 
where the govern..ment, sucb as It is, is 
powerless to aid Ln his rcmovsl. or in 

~r~. w~~~ t~~~;~'i::~~tl:::i 
may be necessary. 

Thl!. b!U provides. In a~ord with 
consUtutional and JntematJonaJ law, 
the necessary subject maLter jurisdic
tion to prosecute those who attack 
U.s. personnel abroad. But to oblaln 
personal JWisdlcUon over the culprit 
himself. the suspect must first be 
..,!zed or arrested and \)cought t.o the 
United Stales to stand trial. Under 
current constitutional doctrine, both 
U.s. clttzens and foreIen natJonals can 
be seized and brought to trlal In the 
UnIted States wlUtout violating due 
process of law. See, for .example. Fri3. 
bie v. Collin.<. 342 U.s. 519. 522 (1952); 
terr v. niinoil1l9 U.s. 436 Cl8861. 

It may surprise some to hrar that 
l5uch methods are an appropriate way 
to bring crImInaJs to triaL lC somC'one 
Is charged or chargeable v,-Ith an of. 
fense and is at liberty I.., some foreign 
country, Jt ill an accepted prInciple of 
law to take that alleged crtmlnr.l into 
custody U necessary and ret urn him to 
the Jurisdiction which has authority 
to try him. Tha.t prosecutJon and con
vlcUon is sustamable and h •. proper 
under the laws of the Unlled States 
and under internatIonal Ja~·. 

This prinCiple hM been in effeetlor 
Blmost 100 years, going back to 1886, 
in the landmark ease of Kerr versus n~ 
IIrtols. where the Stale of Illinois kid. 
naped a defendant in Peru~ e. man 
being charged with a crime in nHnots, 
and brought him back to Illinois for 
trial, Where he was com·Icted. The ilfioGe 
went to the Supretne Court of t.he 
UnH.ed States and the Supreme Court 
at the United States said jt was appro
priate La try that man In nilnols and 
to conVict.. him not"9.'ithst.a.ndlng the 
means which were used to bring him. 
back to trial hi that jurisdiction. 

No country tn the ~·orld. no country 
In the historY of the de\'elopment of 
Jaw, has more rigorous eQ11cepts of the 
due process of law than the United 
State. of America lind the U.S. Su
preme Court. That. doctrIne l:!.'as 

uphe1d in. an opinJon wrItten by Jus
tice Hugo Blnck. well 'known for his 
concern about defendants' rights. in 
toe case of Frisbie Versus ColHns. 
n .. >'>}ded down by the Supreme Court of 
the United Slates In 1952 and upheld 
in laler decisions. 

In the FrisbIe case, Justice Black 
stated: 

This cOUrt hn.3 never depa.rLed froln the 
rule announced In Kerr v. nUnou, that the 
POwers of a court tc Lry II. pcr.son for I. crime 
Ls nolimpaired by the filet that he hl\d been 
brought In Lhe court'. Jurisdiction by rea.son 
01 a torceable abdUction. 

I would suggest to Senalors that. In 
dealing with the crime of terrorism. 
we oucht to find the lcrrorlsts when 
we have some. reason to believe we 
know Who they are. It requires an J.n.. 
vesUgation. It. requires pursuit. It may 
require. extradition or, where extrndl~ 
tlan ls not lXlsstble. it. may reQuire nb
duction to bring these vIcious crtmJ. 
nrJs to trial 

Resort to such tactics: will not. ord!· 
nnrlly be necessary, The nation where 
lhe offender Is found rna.y prosecute 
that person It.scll or 'that nat.1on may 
extradite hlm or consent to .. selr.ure 
by U.S. Agents within Its terrJtory. In 
the rare Instance., however, where 
there exists In etlect no government 
capable or arresUng or prosecutmg the 
orrendcr-und I would suggest that 
that situation exists In a nat.lon lIke 
Lebanon today where there is hardly s. 
government. capllb)e of eruorclng law 
and order-1n that ext.reme situation 
or wherever the terrorists may be 
found In nations whIch flagrantly vlQ.> 
late lnlcrnatlonal1aw Or harbor Inter .. 
national terrorists. then the UnIted 
States may be compelled to usc foree
ful methods to bring a terrorist La jus
Uce.. Arld I woUld suggest tha.t. on a 
balancing test, that U: an approprinte 
course of conduct. 
it Is this kind 01 loreeful. dfecUve 

action that the United States must be 
in n position to l!IIJ.p}OY 'Po'here neces
I>&TY to respond to terrorist at.tacks 
..,alnst bur cltlmru; abroad. The legis· 
latlon that I am Introducing today wUl 
accomplish that result. 

Mr. President.. I ask unanImous con
..ot that the bill be printed in the 
RECORD. 

There being no objection, the bill 
was ordered to be lJrintcd in the 
RECORD, as foUows.: 

5.1373 
Be it eno.ctM bv tIu! Senate and lIowe a! 

&pre.,enla.Uoa oJ lM. United stnto oj 
.America in Ccmgye.u a,uembled., TnnL LhLs 
Act may be cited a3 the "ProLectlon of 
United SL&t..r.I Govt.rrunenL Pusonncl Act of 
19B5". 

Stc. 2. fl.' Part 1 of tlLle 18. United States 
Code. 1.& ..mendr:d by inserting e.lter chapter 
113 the foUowinr, 
''CHAPrER 113A-TERfiORIST ACTS 

AQAlN5r UNITED STATES CaVERN. 
MENT EMPLOYEES ABROAD 

"seC. 
",2331. TerTOruu acta arUM Unl~ 

SLates &ovemmenL employetlf abroad. __ • __ ._. ____ .... 



-, 2311. Trrrorl.1 ~ .... ~i".1 1'"It~ Slllt,.. Jt"~ 
Itmmt'nl cmploJ'r'N .bruad. 
"(a) Whoc\'cr klllll or aU~mp~ to klll In 

lUly torelm country, or In InLcTnIlLlonnl 
wal.crs or air 6pn.ce, JUl)' clLlz.cn or the 
Unll.cd SLall'6 shall, If tound ii'\lllly In II. 
court of the UnJtei1 StnLes, be !Sentenced to 
an), t.cnn of Yeanl or imprisonment ror IIle. 
fLlId IlIlY toUch pe~on found gullLy of at,. 
templed murder shall be Imprisoned lor not 
more than 20 )'etl.f"S, 

"Cb) Whoever assaults, 6trlkes. wOLln~, 
ImprJ.sons Dr mak..es any aLlier vJolent at.LacIr. 
upon the person or IIbe.rts 01 any cIl1:.en at 
the Unlt.cd Stnte& in any foreign counlry or 
In tntf!ml\tlonl\l 'waten cr air space, or, It 
likely to endlLnger his or her peniOn or liber. 
t1, makes violent at.t.ac1u upon h~ or her of. 
flclo.] preml5ct;. private accommodRl.ion, or 
mcn.ns 01 l.m.nsport, or attemplJl to commit 
an,)' 01 tllc foregoing, 6hall be tined not 
more thAn $5.000 or imprisoned nOl more 
than thrt."e Yl:flfS. or both, Whocver In lhe 
commission of any such ftct uses a dL'1idly or 
danrerous ~-eapon Ghnll be Cine<! not more 
tha.n $10,000 or hnprisom.<d not more than 
tr..n yeara. or both. 

"Ie) The Unlk<d Slates mAY exerdse JurJ..s.. 
diction over the .alleiL'd olfens.e U the aJ· 
lege!! olfellder la pre&ent In the United 
Stllt.c3, 1.rn:s~lve of the place ",'here Ule 
oHcnsc was oommltLed or the n.aUonIlIlLY 01 
lhe vlcUm or the n.11r:G'ed oHende.r. or the 
manner in ""hlch the alleg-ed otfender ~'Uli 
broUght before the court. 

'"'(dJ In cn!orclnJ' 6ubsectlotl (al ..and (b).. 
the Attorne.)' Genera] mny requ~1. and !>ha.ll 
r~lve tl.'lSlAta.nce lrom uny Pcder!!.l. Slate. 
or local aJ:cncy. includinG the Anny. Navy. 
and Air Force. the Federal Durcnu of lDves· 
th:n.t\on -and the Central Inlclligence 
Agency, any &LRtute, rule. or regulation to 
the eontnu')' noh .. lthstlUldlng .... 

(bl The table of chnpt..crr; for part I (II title 
18, United StalCl Code, is amended by In· 
serUm: ruter the jlem (or Chapler 11:1. Ute 
10110\10'101:; 
"CHAPTER 113A-TERRORIST ACI'S 

AGAINST UNITED STATES GOVERN. 
MENT EMPLOYEES ABROAD 

"113A-Terror!J;ts .acta l4!!I..Insl 
United SlII.te.s government em· 
ployecsJlbroad .... _ •. ____ ... _ .2331"_ 

By Mr. SPECTER: 
S. 1383. A bill to protect the Internal 

securlLy of Lhe Unlt.cd Stales against 
International terrorism by maklng the 
usc of a firearm to commIt a felony by 
foreign diplomats In the United Stat"" 
a Federal felony; to the CommlLtee on 
the JudIciary. 
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that lhe lime at talking tough l'i Q\'Cr; 
thnL the Unlu'd Slnles has a coherent 
policy tor waging ft.n tnlernallonal "'ar 
on Lhis International crime Rlld the nn
tlonn.1 will Lake whatever sLeps are nec~ 
essnry to carry 1t out.. 

Mr. PresIdent. I ask unnnlmous con· 
sent that a copy oC the bill be prinLed 
In the RECORD. 

There being no obJecUon. the bill 
was ord.crd to be printed in t.he 
RECOIlD, as. follows: 

B.1383 
Be (t enacted bV the Senau and Rrnue oJ 

R~reJcntalive8 Q/ the UnUm Statu at 
America in CongreJJ u:aembled, That til) 
chapter H ot tll1e 18, United Stnlc'6 Code. 1& 
amended by addlnr at the end thereof the 
following: 
"0'30. Forelp dlplumo.b 

"{a} IL shall be unln ..... ful for-
"(l){A) any member ot II. forehm diplomat. 

Ie. rnLo;slon in the Unlled Stales entitled to 
Immunity trom the crlm1nal JUrisdiction 01 
the UnJted States under the provlsloru of 
the Vlennn Convention on Olplomallc Rela. 
tlons, done on Aprn 18. 1961; or 

"(D) any member ot a foreign COflT:'M 
post In the United Sla~ ent!Ucd to bnmu. 
nIty from the crimlnal Jurisdiction oC .lhe 
United Sl&te:5 under tbr. provlo;,forut at the 
Vienna Convl!ntlon on Cmuulnr Rclatlons, 
done on AprU 2f, 11163, 
io use a firearm to commit any act consti. 
tutlng a felony under lhe criminal Inv.1!I of 
t.he UnIted States or any Stnte. 

"(b) Whoever \101nle:J this ,;eeUon 5haD be 
punIshable by a tine of $10,000 or by tmprls. 
Otuneot for 10 years, ar both. 

"Ce} For purposes or this seclk)n-
"0) the term "member ot a foreign dlpl~ 

malic mission" Includes any individual de
scribed by Article 1(b) ot the Vienna Con. 
ventlon on Diplomatic RelaliolU. done 00 
AprU 18, 1061; &nd 

"(2) the leon "member of a foreign con. 
swar post"'lncludC6 any Indlv{dul\l de:ICrlbed 
by Arllcle 1(g) or the Vienna Convenllon on 
CQf1S\lIBJ" RelatJon.s. done Oil AprU 24, 
1963 .... 

(b) The analysis tor chapter H of lIUe 18 
UnIted Slat..cs Code l.s amended by addlna at 
lhe end lhereof lhe toUowlne: 
"030. Porelgn dlploma.t.s .... 

SENATE RESOLUTION I~O-
MAKING TERRORISM A UNI. 
VERSAL CRIME 
Mr. SPECTER 6ubmltted the follow. 

CB.UUNW~!!:~:NO:l~~~~ST 4CTD BY ing resolution; which was referred l? 
Mr. SPECTER. Mr. President.. loday the CommlLLee on Foreign Relations: 

] am reintroducing legl.slaLion that Whereru; In th~' ~:~ l:~c there hl!.ve 
would make foreign diplomats in the been nearly 6,500 terrorisl Incldenl.o1 r.rowld 
United Slates a subject La prosecuLion the world, klUlng over 3,500 people and 
for using a fircann to commit. any acL wounding more than 7,600, including over 
constituLing a felony under U.s. law. 2,500 Incidents against Americans; 

I originally Introduced this legisla.· Whereas Lerrorism anywhere a1CecU nat 
tlon as S. 2771 on June 15, 1984.. The lions cveryv.'here by chl11lni lhe free cxer. 
need for Its speedy enactment. has only clxe ot 8O\'crelgn authority; . 
Increased since that time. Whereas nunps.nl terrorIsm by It,., very 

In my statement accompanying- reo nalure threatena world order a.nd thereby 
IntrodueLion today of my resolution nl~:~~~~ ~~o~:":v~~~lrn~IN~~ns~R6 the 
urgIng the President to seck renegoU· rilthl. under current princlplcs of Inlerna.. 
ation ot the Vienna Convention on t1ona.l law, to lI.5Sert. jUrIsdiction over of. 
Diplomatic Relations, r have discussed tenses considered to be "universal crhnes" 
the case of the LIbyan so--called "diplo. such u piracy and slavery. In order to pro: 
maLs" In London. ""ho used their coun. leel aoverelgn authority, unl\'crsa} vaJuea. 
try's embassy as a terrorisL base. I and the Interesl.6 of mankind; and • 
need not reclLe the sad facts of that cr~t~r.e;B~:v~r~~~~lI~;'~ll'.;~~ 
case again. which the oUender may be found. I.rrespee. 

Even whlle we awalL reneRotiaUon at Uve of lhe nationaUty of the Qllender or 

!~ep~~n~~o~c1v~~~~~vc~ea~~ t~~: r~~~o~~. ~~t place of the oHcrne: Now. 
abuse at diplomatic lmmunlty. And U Re.aolV(d, That Jt Is the 5Cnse' o( lhe 
Lhat rcncJ:otiatlon does Indeed take Senate that. the Pre.';ldent should call Cor 
plate, we wUl need legislation to lrnple- !:;=:~~~n nac~~i',~~~~~ ~~:,~~~= 
ment IL This blll lIo'1U serve that. pur- terrortst crimcs" a..nd tor the purpose or con. 
pose. I. urge my colleagues to gl\'e IL &Iderlni v.'helher such a crime ..... ould corutl. 
speedy consideration. tute a unh'erul crlme under ln1.emaUona.J 

eOHCLUSIOH law, Such deflnlUon 6hould require lhal 
The proposals I ha\'e outHned reflect ael'l constltulln, &n Int.emallon!!.l terrorIst 

UJ.e current sln.te or my own effort to crime-
provide a viable nJlcrnaUve to n unllnt~ be(~~~~~~~t~e~~~~ ~~euse of violence or 
ernl military respons to terrorism. an (2) would be a crime In lh'e ProsecuttOlI" Ju. 
allcrnaLive I believe will pro\'C more l"hdh:llon U conunltt.e-d ",'lth.Jn ILs bound. 
effective. a.rIes, 

These suggestions can command the (3) appear to be Intended_ 
necessary public support, B.nd they u'm la~~~to·InUmldate or coerce a ctvlUnn popu· 
send an urgently Deeded si.gnal to ter- (D) to lnnuence the polley of :l lovern. 
rorl.sls-crlrn.lna1.s and their patrous ment by lnUmldaUon or coercion: or . 

tC) lo affecl the conducl of a Kovemmenl 
by ussasslnn.tlon or kidnapping: s.nd 

(4) lran.sct:nd nllUonll.l boundn.rlcs In L.crm& 
of lhe means by v."'hlch they are aecom· 
pll.shed. the persona t.hey appelU' Intended 
to coerce or inUmldate, or the locale In 
which their perpetrator& operate or seek 
asylum. 

These In~maLlonnl negotiations should 
also InclUde consldeTlltlon o( establIshlng an 
Int..emntlonnl crlmlnal court nlomf the line& 
of the Intemlltlono.] Mllltary Tribunal es· 
tablished nfter World War 11 tor t.he t.rtal 01 
mllJor war criminal!; at Nuremburg. G1!nna.· 
nY, that would hllve jurisdiction OVer the 
crime of lntcmllt!onru terrorism. 

Sre. 2. The Secretary of the Senate shall 
lraru;mit a copy of thll; resolution to the 
PresldenL 

Mr. SPECTER. Mr. President, I am 
submllUng a resolution designed to en· 
courage an Intematlona.1 declaration 
thal terrorism is a unl"ersal crime. 
Thl.s is part of my contlnulng effort to 
redlrecL the focus of natlona.1 and 
Inlernatlonal aLLention from the dlvl· 
sh'e issue of whether to respond !nUl· 
wily to terrorisL acls La a fundamen· 
tal reality t.oo often forgoLLen! tcrror~ 
Ist.s are crlmlna.ls. And naUons that aid 
and abet these.terrorists are effective 
accomplices. . 

Thl.s resolution is Identical to Senat.c 
ResoluLion 473 In the 98Lh CongTcss, 
which I submitted October 4. 1984. 

UltLmalcly, I 11m convinced Lhat law
abiding nnLlons will succeed against 
this threat to law and order world· 
wide, not by adopting the lerrorl.sLs' 
t..actlcs thaL threaten innocents. but by 
fIercely malntninmg that threnLened· 
order and bringing the full force of 
the law to bear agninst these most heI· 
noUS criminals. 

When p1rate~1nfesLed waters threat.
ened the commerce and safety of aU 
cI\'IlI.7.ed nations, the International 
communlLy agreed thaL this common 
threat transcended traditional con· 
cepts of sovereign Jurl.sdlction. They 
a.greed Lhat any country that captured 
a pirate, anywhere, could prosecut.c 
him on behalf of all countrlcs. Today's 
lntcn18tiona.1 crlmlnals have left the 
high Beas for airplanes and trucks 
loaded with explosives. But the threat 
posed by terrorl.sls Is Just as unlversal 
as t.hat once posed by plrates, and, Uke 
piracy, terrorism should be prosecuted 
as a ':universal crime" against hwnnn· 
Ity. 

A. unIvcrsal crime, accor'dlng to well· 
established principles of lnLernationa.1 
law, is one that. by Its very nature at
feets the inLcrests or all nations, re
gardless of where committed or the 
naUonallLy of the offender. 

P1rn.cy is the oldest universal crime, 
but the principle has also been applied 
over the years to oLher generally con· 
demned acls such as slavery and tor· 
ture. 
I! piracy and torLure vIolate the law 

of nations, surely the heInous acts of 
terrorism do. In the past decade, there 
have been nearly 6,500 terrorist incl· 
dents around the world. k11llng over 
3,500 people l\nd wounding more than 
7,600, Including over 2.500 incidents 
against. Americans. lJke piracy. terror· 
ism anywhere nllect.s naUons every· 
where by spreading fear and parn.lysis 

~r~ ;~Il~o:n; ;'~:h e~~~J~~r~~ts~~e:t 
lawl ... fanatics will display their dis· 
approva.1 through vIolent means, 

To encourage a united effort by· all 
naLions dedicated to combatting thl.s 
deadly menace, my resolution pra.. 
poses that the PresldenL call for inter. 
naLional negotiations aimed Ilt deter· 
minine an international definition at 
terrorism which could Lhen be estalr 
ll.shed as B universal crime punishable 
by any nation that captures Lhe ter· 
rorist. 

The rCBoluUon lug~ guldeUncs 
Cor arriving &t. a definition nf interns
Uona.1 t.errorLsm: It should lnvolve the 
threa.t or use of violence or acta dan~ 
R'erous to human Ufe thaL would be B. 



crime in Ole prosecuUng Jurisdiction if 
committed there, and that appear to 
be inlcnded to intimidate or coerce II. 

clvman population. to Influence the 
policy of a government. by intimldn· 
Lion, or to aIIect the conduct. of II. gov· 
crnment. by nssr,,ssmation or kldnnJr 
ping, The acts must be inLernnlional 
In thc sense that they transcend na
tional boundaries. This language close~ 
ly pn.ra.llels the def1nlUon of Intemu· 
tlonal terrorism codified In the Far· 
elgn Intelligence SurvetUance Act at 
50 U.S.C. 180Hd). Uniformed mUitary 
engaged In combat v.-ould be. excepted 
from the dcIinlUon, 

The resolution also calls on the 
President to include on the agenda for 
these negotiations conslderntlon of es
tnbUshlng an Intcrnationru criminn.l 
c'ourt along the lines of the Inlerna· 
tlomil Military Tribunal established 
after World War n for ·the trial of 
major war crimlnnls at Nuremberg. 
Gcnnnny. Such fUl' International 
fonnn cou1d provide an optional alter
naUve to persecution by an individual 
nation nod may, l.n some cases, provide 
a more credible and coUt.octive judg
ment. JurisdlcUon could be Umiled to 
established universal crimes. 

In making lcrrorism a universal 
crime we broaden both the class DC 
people 'protected-aU citizens DC any 
nation-and the class of prott.octers
all law· abIding nations. In doing so, we 
enhance the likelihood that terrorists 
will be punished and deterred. No 
longer will prosccutlon of It terrorist 
be limited by the Inclination or ability 
of any country. Nor wlllit be Umlted 
Lo the coincIdence of an extrndlUon 
treaty between the country asserting 
JurISdiction over the terrorist and the 
country In which lhat terrorist is 
found. -

The political use of terror generated 
by violent acts agrunst innocent vic· 
Urns is Intolerable, It is an affront to 
all nations o( the world, and requires 
nn International resolve to combat It. 
TIle U.S, should exercise its leadership 
role and callan aU cJvl1l.zcd naUoM to 
translate International indIgnatton 
lnla Intcrnatlonnl action by making 
terrorism a universal crime. 

SENATE RESOLUTION 191-ELIMI. 
NATION OF DIPLOMATIC 1M· 
MUNITY FOR TERRORISTS 
Mr. SPECTER submitted the fonow. 

Ing resolution: Which was referred to 
the Committee on Foreign Relatlons~ 

B. Ri:S.IOI 
Whereas article 31 of the Vienna Conven. 

LIon of 1961 provides: "A dJplornatlc agent 
thall enjoy immunity from the cnmfnal Ju. 
rlsdlctlon oC the ~h1nR trtBle," thw 
ImUltlng absolute and complete lrnmunlty 
for all crimea. Includlne- murder b)' &SSa..'>5i· 
nation: • 

Wht"rea:s tilll In"ant of full lmmunlty "'M 
bn..sed on t.he L'lSumption that either a.cctc:d. 
lted dlplomt.u would not ecmmlt helnoUi 
crimes or that., pun;ulU1t·to·arUele 37 which 
provides "The Immunlt.y oC II. dlptol'n1tJc 
agent frOID the jurlsdlcUon of the recolvlnl 
Gt1lte doc.s not exempt hIm from the Jurl5. 
diction of the liendln2" !tate." MY diplOIllAUI 
conunllt!ng rueh ·crlmt!l would be pro:secut· 
ed b:,.' their own government: 

WIH~re1LS the !'e.~t mn.ehlnegunnini by 
dlplomn18 of IJbYIl from theIr London Em· 
bassy In which el(,ven dlssldenL Libyan stu· 
denLli ..... ere lnjured and II. .eril.!r.h pollcewom. 
an uus killed. reportedly 00 lnatnlctlons ra.. 
dloed from Tripoli. began II. ne"" en. In the 
lllstol1' of diplomacy and r;howed complet.e 
contempt for hUman Ufe and intern'lllnruJ 
Jaw and proved that the e&tablLshed llMump. 
tlon.~ about lav,:ful behl.vior n.nd home ROV' 
emment pro.secullon are no looier ';r..lId: 
No'iL', therelore, be It 

Raolvtd, Tha.t Jt La the m:nBe of the 
SenB1e that in order both to·deter &SS.a.8£lna· 
tlons and' other a.rmed u:s.a.ull& a.nd to bMI 
t.o Justice any dlplolnAU commlLUJl.I INch 
gnve oUetues, the President. of the United 
Slates Ilhould seek .. renegoUatlon oC the 
VJenna. Convention u to lnynunJty from 
tttmlrml JurlsdlcUon with the obJective of 
lUDen~ artJcle 31. to exempt from .uch 
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lmmunlly murder and other grove crimes In· 
vol\'lnli' lI.S.Sa.ult with flreamu; or explosh'e4. 

Mr. SPECTER. Mr. President, today 
I am resubmJttlng 0. resolutIon Lhat 
would help prevent foreign diplomats 
who engage in terrorism from claiming 
lmmunlty from crimlnnl prosecution, 

This legislation was origlnally sub
mitted os Senate Resolution 395 on 
June 6, 1984. It calls upon the Presl· 
dent. to seek n renegotiation of the 
Vienna convention on Diplomatic He. 
lations wlt.h the objective of exempt,.
Ing murder and other grave crimes in· 
volving nssnult \ ... Jt.h firearms or explo
sives. 

Terrorists are not. diplomats, regard· 
less at any title they. may have p,s. 
sumed or protection they may have 
enjoyed pclor to their terrorist acUons. 

Last year's tragic "SbOOHlut" at. the 
Libyan EmbassY'1n London and the 
news that those suspected of firlng the 
machine guns were protected by dJplo
matlc immunity alerted the world to 
the new nIghtmare of the 5o-called 
"terrorist-dIplomat." 

The inherent contradlctlon'in this 
term Is clea.r. I have introduced leglsla.. 
tlon aimed at preventing any recur· 
rence of grolcsQue spectn.clc of terror· 
fsts walking away. from prosecution 
behind the shield of diplomatic Immu· 
nlty. We must make it. clear that 
murder is not. and can never be. pro-
tected dJplomaUc activlty_ 

Article 31 at the Vienna Convention 
states: "A diplomatic agent shall enjoy 
immunity from the .criminal jurisdic
tion of the receiving State." TIle con· 
ventlon thus codlflcd a tradItion ot 
many centuries, Justice, It was as· 
sum ed, would be done.by the.sending 
Sta~ . 

Yet, that assumption abrogates all 
ju.stlce In a situation o! StaLe·spon
sored terrorism. In that circumstance, 
obviously. the sending state wm 
reward rather than prosecute Its 
agent. Again, the shooting in London 
lllustrntes the problem. News reports 
asserted that Embnssy personnel had 
received elecLronlc communications 
from TrJpolJ InstrucUng them to shooL 
Ulc LlbylUl dissidents demonstrallnc 
ncar the Embassy. The result, as the 
whole world knows, is that 11 students 
were Injured and a British pollcewom· 
an was shot to death. No Libyans "VI-'ere 
ever prosecuted for this violence. 

The grant of Immunity In the 
Vienna Convention should be revised 
to allow the recelvlng State to pros· 
ecute diplornnts tor murder and other 
anned oUenscs agaInst persons, 

Critics 01 this proposal will argue 
that the present unquallIled Immunity 
protects American diplomats In hostile 
nations such as Eastern bloc coWltrtes 
and the Soviet Uruon. With the revl· 
slons, It would still do so. 
lt Is inconceivable that this country 

or any other taw·abldlng- country 
would instruct or permJt dIplomats. to 
I15e firearm. to ....... ult polltlcnl oppo
nents. Theretore. the revisions would 
not llmlt the' proper funcUoning ot our 
diplomatic agents, Nor could armed as
sault charges 5uch as murder by tire
ann be readlly brought on manufac· 
Lured evidence. Diplomats of all coun· 
tr1cs would continue to be immune 
from prosecution for the sort of 
charges that could readily be trumped 
up, such as ~Ionage or traud. 
If there is a sligh t risk that rome 

country mjght fabricate evidence 
agalnst our Ambassador that. he shot 
50meone, even though the fabrication 
would be obvIous, thnt risk Is worth 
tnkIng. Otherwise, fnnatlcnl and law. 
I... Staw. such ILl! Iran, Syria, and 
IJbya will be encouraged to tum thelr 
embassies tnto nests at terror trom 
which murder can be routinely dis
pensed with Impunity. 

Nor 1s tt sufficient. in the tace of 
these deaUl SQUads to a.rgue that the 
receiving State can adequately protect 
Itselr by expelling the terrorist·dlplo
mat after the tact. He or she can and 
will HImply be repln.ced by a new ter· 
rorlst-dlplonla.t. Assnssinations will 
continue. 

Some may argue that revising the 
terms of Immunity wUl be Insulflelcnt 
to deter murders by fanatics employed 
by murderoUs governments. TIlls may 
be so in some cases. There Is a great. 
dUference, however, between surrepU· 
tlous assassinations by secret agents 01 
a torelgn power and overt shootings 
from Emba. ... sy windows. Both are in
tolerable, but the latter makes the 
victim State compound the crime by 
lorclng it to release the criminal. 

No doubt It wJ.U take'years to re\ise 
the Vienna Convention, but merely 
ma.k1ng the proposn.i wilJ make A dif· 
ference. It wJ1l put nations on noUce 
thnt the world community will not tol· 
erate another LondoIL 

SENATE RESOLUTION 196-CON· 
CERNINO INTERNATIONAL Am· 
PORT SAFETY 
Mr. SPECTER .ubrnltted the follow· 

ing resolution; which was referred to 
the Committee on Foreign Relntlons: 

S. Rr,s.IB6 
Whercll.5 the world has recently wJtne.sscd. ' 

three terrorist r;ky Jaek1n~ In as many days: 
Whcrens 167 tikyJn.cklng attempts on U.s. 

and Corelgn alrcrn!t occurred between tDBD 
and 111Bt: . 

Whereas these terrorist acts threaten not 
Just the tnrgeted nations but demoenu:y ev· 
erywhere; . 

Whereas there II r;trong evidence that se
curitY rnea.o;urC3 Ilt the Athens airport were 
unacceptably lax and, thus, eontrlbuted to 
the eurrent hlJaclllng tragedy: 

Whereas the universal interest In haltlni 
hljacklngs has prompted unified action 10 
t.he past resulting tn t.he MonlreaJ Com'en· 
Uon tor the Suppression.oC UnlawCul Acta 
A.ga.imt the SaJely n! CIvil Avta.Uon: the 
Hague Convention for t.he Supptea3lon of 
UnJawful Scl%ure of AJn:ra.Ct: and the Tokyo 
Convent1on on Ol!eru;ez LIld Ccrt.a1n Otber 
Acts Committed On Board Aircra1t; 

Wherea:! lilgnatori~ to these intema.Uonal 
AlITeement.a include over 130 DaUo~ 

WherelllJ the he~ of at.nte of the Beven 
economic lIummlt pn.rl.nen JalnUY agre~ in 
July. 197B, in lhe "Donn Decla.ratton." that. 
In cases where a countT]' refUBe8 extrudltlon 
or prosecution of alrcnlt hJJa.ekera. their 
govemrnenLs would both cease a..U tlIibLs to 
that country &nd lake action to halL all In· 
corning Ohtht5 from that. country: and 

Whereas the United St.&Les &bould a.ssume 
a leadership role 10 a unWed effort. to pro
tectthe Gecur1ty of lntematJonal wHne paa. 
GengCl"S and crcv.~ Now, therefore, ~ lL 

Ruolved, That IL Is the .ense n! the: 
Senate that the President should lmmed.1. 
ately take aleD,s to hall &11 U.s. carrler t.ra.f. 
fie Into and out of' Athena airport and 
lihould promptI,y consult wlUl the-beada at 
lila te at the &cvtiJ;· ,economic IIUnun]t part,. 
ners who algned the "Bonn DecliLraUon" t.o 
urre them to Join III In an tntemallonal 
boyetJtt at the Athens r.1rport. unless that 
coyntry agrees to lake Immedlau action to 
btini' Ita security measures up tp interna. 
tlonally acceptable frt.a.ndards., I.Jld to jolo ua 
in almllar action with respect to other inter· 
national a.lrport fa.clUtI~ det.ennlne<l to be 
loadequately a.dhmng to thelle litandarda 
for a.1n::raJ't security. In a.ddJUon. the PreaI· 
dent ahould call a meeting of the 51gnalorlea 
of lnumatlonal anU·hUacktna" aceemcnLa 
to fonnulate a coherent response to the 
mOo!t recent rush of hlJa.c~. meJud!na' 
the establishment of an International Com. 
mlMlon on Airport. Safety to certlfy ... to 
the adequacy of aecurtty mea&Ures Ilt a..U 
Intema.tlonaJ alrporta.&.IS .. basta for an lnur. 
national boYcott of facllJtles talllna: to meet 
lnternatlonal slandanh. 

Mr. SPECTER. Mr. President. I om 
lntroducing today n r~luUoD call1n.I 
on the President of the United SlaW. 
to immediately lake ,teps to haiL aU 
U.s. carrier traWc Into and out o( 
Athe03 AirporL The resolution also 
calls on the PrcsJdent to promptly con-



.ult with the hea.ds 01 .tate ol the 
seven economic summlt partncn who 
Joined In the Bonn Declantlon on hl· 
Jackers to urge them to Join us In an 
international boycott 01 the Athens 
Airport unless Greece takes immediate 
a.ction to brine It..; security measures 
up to InternationallY oceeptnhle &\.and· 
ards. and to Join US 10 simIlar sellon 
with rcsPt.",t to other InternatlollllJ air· 
port Illcilltles determined to be 1n1Ul· 
eQuately adhering' to these .tandanb 
lor alrcrnlt security. In addition, the 
resolution urges the President to con· 
vene a meeting of signatories to the 
Moetreal Convention at 19'1l and 01 
the Hague Convention ot 1970 nnd the 
TokYo Conventlon of 1963, all relating 
to skyJn.cklngs and avlnUon security. to 
put together an lndependcn't Intcrna-
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lIonal Commission on AIrport Security 
that would Inve.tlgate nnd certllY the 
adequacy at 8ecurlty measures at all 
Intern.tlonal rurPOrts to Iny the loun· 
dation lor Internn.tlollllJ standards. 

We cannot conUnue to pay the price 
for lax Of corrupt security proccdure:s 
In Iorelgn rurports. It Is time to tnlr.e 
an active role in ensuring the saIety of 
p-RSSengera not Just on international 
!lights leaving the United States. but 
on aU In4ernntlonal rugh\J;, 

As an interim step, 1 rltn askJnc the 
Secretary 01 State to Initl.te an Jnune. 
dJate lnvesUr.aUon of the ,Security 
measurcs at Athens AJrport. and other 
international a1rport.s where sccurity 
l:! belleved to be inadequate and to de
tennine what steps can be taken to 1m .. 
prove security and whether the United 

States should take action unUatera!1y 
to suspend AtnerlClUl-=rrlcr fliChi.'; 
Into and out of those laclJltles. 

In addition, placing .. seeurlty "!fIcer 
on every international flight 01 U.S 
carriers and b:uming carry-on luggage 
for such international flights shOUld 
be considered by tbe International 
con\'ention signatories as part. ·of a 
comprehensive international respoase 
to thl.< uoJvero.al threat. 

ln the !innJ n.n.n.lysls. however. only a 
cooperative international effort to de~ 
velop and enforce securIty litondards 
wlU lead to world"~de Improvement In 
the &afcty of air trnvelL'TS from terror .. 
ists. 

This resolution la a flnltBlld urgent
ly " ... '<Icd step In that direction.· 
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By Mr. SPECTER: 
S. 1429. A blU to amend title 18, 

United States Code. to .. ulhorlze pros
ecution of terrorists who attack 
United States nationals abroad, and 
for other purposes: to the CommItlce 
on the JlIdllclnry. 

TDlII.ORIST PROSJ:CTJTJOH ACT 

• Mr. SPECTER. Mr. President, today 
1 am introducing the Terrorist Pros· 
ecution Act of 1985 to expand U.S. law 
by maklng it. a crime for anyone In any 
country to nssaull or kUl any U.S. na· 
tlonal as pm of an act of Intcrnatlon
al tcrrorism, 

This blll 'supplements legislation 1 
tntroduced earlier thls session, S. 1373, 
In that It makes It. clear that the as· 
sault. or murder Intended to be covered 
Is that which is part 01 an act of Inter· 
naUonll.l terrorism. as deUncd In the 
Foreign Intelllccnce Sun'cUlo.nce Act, 
50 U.S.C. 180Ilc). 

At the hen.rt of these and other leg· 
Islatlvc in1Untives 1 ha\'e been been 
pushing for approximately n. year nou', 
is thc Iundamentnl notion that Inter· 
national. terrorist.5: are criminals a.nd 
ought to be treated as such-they 
should be promptly located, appre
hended. lUld brought to trial lor their 
halnous crimes. 

When President Reagan .. ddrcssed 
the American Bar Association earlier 
this week, he made It clear that Just 
such a polley will be applled. telling 
the lawyers that "we must act against 
the criminal menance of terrorism 
with the lUll "'elght 01 the laW-both 
domcstlc: and international. We \\'Ul 
net to indict, apprehend and prosecute 
those Who commit the kind of atroc· 
lUes the world has witnessed In recent. 
weeks." 

Senate 
THuRSDAY. JULY 11. 1985 

This is a new emphnsl,S in adminls
tralion policy, a.nd I applaud It. 

For many years, about a "Quart.er oC a 
century. I have bcen concerned with 
lighting crlmlnals, and terrorists are: 
International criminals. They have to 
be dealt with as criminals. and 1 think 
they. can be dealt .. ~th e!!ectlvely as 
criminals. To caleh them. to Incarcer, 
ate them, to punish them, and to deter 
other criminals, other terrorists, by 
the examples of our tough approach 
to the terrorlsls-that is the way our 
criminal Justlcc system wor~. and It 
can work In the international Ileid as 
well If we enact the necessary legisla.. 
tion. .. 

Last year we enacted the hostage 
taking and rurcrnlt anbotage leglsla. 
tlon to provide U.s. courts with extra. 
territorial Jurisdiction OVer \hose 
international activities. but there re
maw a critical gap In our arsenal 
against terrorism; murder of U.S. cltl. 
zens outside our borders, other than of 
specially designated Government ocll. 
clals and dlploma\J;, Is not a crlme 
under U.s, law. 

1 was stunned to realtt.e that those 
responsible for murdering over ~60 
U.S. marines whUe they slept In thel: 
barracks In Lebanon are not guilty 01 
any u.s. crime for their murder. Exist
Ing law punishes only those who as. 
sault our ·dlplomai.';. Under my blll. 
u'hen a U.s. mnrlne or Bny other 
American Is killed or w"unded. an In· 
vestlgatlon can be Inlt(ated and the 
culprits can be brough\ to thl:! country 
and prosecuted. .. 

This bill tracks current lilli.' protect.
ing diplomats and other I'inl.(!rnatlon_ 
ally protected persons," found at 18 
U.S.C. 112 and 1116. but extends the 

protection to all U.s. nationals, while 
making It clear thal II is almed a.t 
lnterna.tional terrorism. DOt bar-room 
brawls. 

This act v.ill in no way 'contravene ·ar 
conflict wIth either international or 
constltutfonal lnw. While crImlnal jU~ 
rlsdlctlon Is customarily llmited to the 
place where t.he crime occurred. It 1.i 
well·established constitutional doc
trine that Congress has the power to 
apply U.S. law extraterritorially 11 it 
50 chooses. (See for example. United 
stat... v. Bowman, 260 .U.s. 94, 98 
(1922». 

Intemat.lO.!la.l law also rccognlzes 
broad crlrnlnal JurisdlcUon. II an .OJ.. 
lcced crime occurs'ln-e- foreign coun~ 
try. a nation may stUl' exercise Jurfs. 
diction over the defendant l! the crime 
has a potential advc"rse etfect" upon its 
securlty.pr the operation of U.s govern
mental functions. This basis lor Juris· 
diction Oller crimes committed outside 
the United states has been appUed by 
the Fedcrnl courts In contcxt.s ranging 
frr"im drug smugr.llng to perjury. Clcar~ 
ly. th en. th e exercise 01 U.S. crlmlnal 
Jurisdiction Is also Justllied to pros. 
ecute the terrorist Vr,'ho assaults or 
murders American nationals abroad as 
a means of affecting U.S. pollcy. Such 
att..acks undoubtedly ha\'e an adverse 
effect upon the conduct of our Gov
ernment's lorehm o1Calrs, and poten~ 
tlally threaten the security interest 01 
the United Stales as well. 

But Irlakl.n.g terrorist nlUrder a U.S. 
crLme alone will not. protect Anl.erleans 
abrOad. We must also dcmonst.rntc our 
6Crlousncss by applying the Jaw with 
fierce determination. 

In many <:a.:Ie$, tbe t.errol"Uit murder. 
er will be extradited or scized with the 



coopcraUon of the govenunenl in 
whose Jurisdiction he or she is lound. 
Yet, II the terrprlst Is hiding In a coun
try like Lebanon, where the govern· 
menl. such as It. is, is powerless to aId 
in hl5 removal. or'La Lybla., where Ute 
Government. is unwilling, we mw;t be 
wUllng to apprehend these criminals 
ourselves and brlni them back for 
trial. We have Ule nblllt.y to Cia that 
right now, under existing law. Under 
current eonsl.ltutlontJ 'doctrine. both 
u.s. citizens and lorcign nnUonals can 
be .elzed and brought to trial In the 
Uhlted State. ,,1thout violating due 
process of law_ Sec. for example. Frn
ble v. Collin., 342 U.s, 519, 522 (1952); 
Ker v. mino!J, 119 U.s .• 36 (1886). 

It mny surprise some to hear that. 
such met.hods arc "an appropriate way 
to bring criminals to trial 11 someone 
is charged or chargeable; with an Qf· 
tense and is at Uberty in some forchttl 
country. It is nn RCccpt~ principle 01 
low to takt that aneoed criminal Into 
custody II necessary and return him to 
the JurlsGlction which haS authotlty 
to try him. That prosecution and con
vic Lion ls sustainable and la proper 
under the aWl 01 the United state. 
and under tnt.ematJonallaw. 
. This principle has been In e1lect tor 
almost 100 yenr., .olng back to 1888, 
In the !andmark case of Ker versus U
Ilnols, where the State 01 Illinois 
seIz.ed a defendant, in Peru. a man 
belm' charged with 11 crime in illinois., 
and brought him back to IlIlnois (or 
trial. Where he wns convicted. The case 
went. to the Supreme Court 01 the 
Unlt.ed States and the Supreme Court 
o{ the United States snld It ,,'US appro
priate to try that mnn In Illinois and 
to convict him notWithstanding the 
means Which were used to bring him 
back to trial lo that Jurisdiction. 

That doc1rloe ww; upheld III an opin
Ion written by Justice Hugo Black., 
well known tor ~lls concern about de· 
lendants' rights, lo the case at Frisbie 
versus Collins, hlUlded down .by the 
Supreme Court 01 the United States In 
1952 iUld upheld In later decls!ons, No 
country in the world. no COWltry in 
the hJstory of the development of law. 
has more rIgorous concepts of the due 
process or law than t.he United States 
of America and the U,S. Supreme 
Court. 

Forcible seizure and arrest is a 
st.rong step, 'but the threat of terror-
15m requires strong mca.o;urcs, and thIs 
Is clearly preferable to the alt..c.rnaUvcs 
at sending in combat troops or bomb-
ing a lew neighborhoods. , 

J have also reintroduced n resolu
tion, Senate Resolution 190, to provide 
lor internaUonnl prosecution or terror
Ists, expressing the sense at tbe 
Senate that the President. should ca.U 
lor lntematJonal negoUatJons aimed at 
determining nIl IntemaUonol dellnl-
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Uon of terrorism whIch could then be 
established as • "universal crIme:' like 
pirney. punlsbable by a.."lY nation t.hat 
captures the terrorists. 
. .Another necessary step in eUectlve 

prosecution of Wrroris15 I1S interna
tional crlminals Is to deny the fallacy 
oC the ''terrorlst-dtplomn.t.'' I have ln~ 
traduced legIslation, S. 1374 and 
Senate ResolutJon 191. allned at pre· 
venting s.ny recurrence 01 the gro
tesQ:ue ll'pectacle we witnessed nH.er 
the Libyan shoot-out in London 01 ter. 
rorIsts walking nway trom prosecution 
because 'Of diplomatic ImmUnity, by 
l'lU\ltlng it clear tha.t murder Is not, and 
c.o.n Dever be. protected dlplomaUc !I.C
tlvlty •. 

The terrorist. diplomat. cnn exist only 
as a product ollitate-sponsored telTor
Ism, and It Is to this threat that we 
must next turn our locus. EarlJer thls 
year, IlntToduced legislation to cut oil 
an U.S. trade wIth LIbya because 01 Its 
support 01 international terrorism. 
This proposal "'os adopted by the 
Sena~ u an amendment to the For
eIgn AssJst8.l1ce Ac1. ~Ivln~ the Pn:sl· 
dent authority to summarily cut of[ 
trade wJt.h LIbYA and other countries 
because of its support. of lntern&tlonai 
terrorism. 

On July 10, 1985, the Bouse passed a 
similar &nlcnWncnt. to the How;e For
eign Assistance Act mandating a trlde 
boycott at Llbya, B.tl.er ] contacted 
Congressman .BtNJAMm OU.M/t.N 01 
New York.. _ 

Floany, lo response to the Immedl
ate concerns raised by the TWA hI
Jacking, I have introduced a resolution 
a.llmg on the President to 'Work for a 
worldwide boycott 'Of aU international 
airports tbat.fnll to meet adequate se
curity standards. I tlrmly bell eve that 
the United States must take an .cllve 
role in ensuring the safety of passim· 
Ilers. Dot Just on Oight.& h~avlng our 
B.lrports. but on atl International 
nights .. 

1 am ultimately convinced thRt law
abidIng nAtions will succeed against 
t.hts. t.hreat to la.w and order world
wide, not by adopting tbe terrorists' 
tactics that threaten Innocents, but by 
tlereely maintaining that threatened 
order, and bringing the fun .force of' 
the law to bc.n.r against these most hel· \ 
nous criminals, . 

President Reagan called on the ABA· 
laWyers to help the Govemment "tol 

?ee~l!t!t.~I!Y m:tn b!::~~~e;sio~~l~!; 
approprtate authorities to actt he 
saId, "you should help to cralt or 
chlUlgc It,', 
'. This leglslallon I am Introduclnc 
today is urgently needed to. provide nu
thorlty to prosecute lnternaUonnl ter
rorists tor the murder ot U.S. nation
als. It Is a simple bill that sImply takes 
the current law protecting diplomats 

from a.">Snult and murder and extends 
It to nIl U.S. nationals " .. h"o arc victims 
of International terrorlsm. 

It should be promptly enacted. 
J ask unanImous consent that the 

bill be prInted lo the RECURD. 
There being no obJection, the bill 

was ordered \.0 be prlnted 1n tile 
RECORD,.as tallows: 
'. S.I"P 

Be it enacted lnI tM St:na.te a.nd HOflJle oJ 
BLprCJ~ntativu oJ the United Btala ,01 
A11U!rica in Congreq o.utmblt:4. Tbll1 thlJ 
Act truly be cited as the "Terroriat Prosecu· 
tlon Act. of 1985", _ 

Sa:. 2. tal Part 1 of tlUe 18, Uult..ed S~leJ 
Cod~. Is l\m~nded by INerUnK after chapter 
113 the /ollowlnlr. 
"CHAPTER 1l3A-TERRORIST ACTS 

AGAINST UNITED STATES )lA110N· 
ALSAaROAD. 

"Se<:. 
"%321. Terrorlat ada LI,alnat United Btatd 

nationals abrOAd. 
BEC. un. "1'l:RRORlflT At"l'S AGAINST UNITED 

STATES KATIONAt.R AUHOAP. 
"(a) Whoever til an ad. at international 

terrorlsln kll15 or attcmpLa to kUl lUly na· 
tional at the Uulled State, _hall be pun· 
isbed ns provided under ,eellon 1111. 1112. 
and 1113 or this title. l!J:ctpt that any aucb 
lm'toon ,,-ho b: foun6 !rUnty of murder In the 
fln;L deiT'ee ahl1l1 be ttntenced to hnprlsan· 
ment for life, and any euch penon who IJ 
tound culltJ of atl.empLed murder shall be 
tmprLwncd Cor nut more th!oI\ twt;nty Jean. 

"'b) Whoever In an ad. or inleml.UonaJ 
terrorls:m US&ulLto, aLrlk.e:J. woundli. Jmprll. 
ons or makes any oUler vlolent atLack upol1 
the puson or llbertv oC am' naltona..!. o( tht 
United Btatn in any lorellll country or In 
Inumallonal waltn or alrapa.ce, or. tr IIkel)' 
to c.ndanrer htl or ber per-on or lJbcrt)', 
makes vlo}en~ .~I.aeka upon hla or her oW. 
cia) premi.sea. private aecommooQt:on. or 
meaN o~ tr8Jl.llport. or attempts to commit. 
IVlY of the loregoJni. ahal} be lined not. 
mon: thM 'S.OOI> or Imprlsoned not more 
lhtul three years, or bOlh. Whoever In the 
commission of an), luch ad wea a- deadly or 
dlUlleroUJi Weapon 5111111 be fined not more 
than $10,000 or lmprlsoned not more than 
len YelU'S. or both. 

"(c) For the purposes of thl.& aectlon. 
"lnLemational terrorism" It; wed LS defined 
in lhe Forelim Intelllgcnce SurveUhrnce Act. 
title tiO, 5cctlon 180l<c)~ 

"Cd) The UnJled' States mny eMrci!le Juris· 
diction over the aUcied otrcn:le 1I the al. 
leRed o((ender " prtscnt in the United 
Slat.ea, Irrespective of the place ""here. the 
ollcnse Ws.s commUted or the nationality or 
the vlctLm or lhe atle&'ed ortender. 
,"(el In enIorclmr subsedloru {Il) fUld Cb), 

the ALtomeY General may request. &1ld ahall 
receive assl!.t.a.nee from any Federal. State, 
or loca.1 nency,'1nc1udlnll the Ariny, NavY. 
iUld Alr Force. i.na the Federal Bureau of 
InvesUKaUon. &Oy statute. rule:, or re&Ula· 
Uon to lhe cont'rary not9.1thstand1na." 

(b) The table ot chn.pter& for part J of tJUe 
ttl'. UnJ1J!d Slates Code, ls lUJJended by tn. 
ftrtlna &Iter the item for chllpur 113, the 
tollowln", 
C!lAPI'ER 113A-TERRORIST ACTS 

AGAINST UNITED STATES NA110N
ALSADROAD 

"113A-Tl:n-ortst acta &i'B.inst 
UnIted BLatea natlona.lB abroad. 2~21" .• 
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Senate 
(LcuLslai.ive daV 01 Tucsdav, Julll16, 1985) 

s. i!;~::r';. S::fii~end title 18, 
Unlu.d stau.s Code. to authorize the 
death penalty for flrst·dc&Tee terrorist. 
murder, and for other purposes; to the 
Committee on the Judiciary. 

Tl:RnORIST tlEAm Pl:NALTY Iocr 

Mr. SPECTER. Mr. PreSident, 1 am 
today introducing JegIslation to pro
vide that terrorists who murder U.s. 
citizens during a hostage' laking would 
be subject to the death penalty. 

TIlts bIB Incorporales the carefully 
drnflcd death penalty procedures and 
standards v.'hlch were adopted -by the 
[ull Senate In February 1984, In S. 
1765-no House version of the bill 
passed. The consensus at thnt Ume 
was that the procedures and standards 
In S. 1765-and now set forth In my 
bill-tuBy satis!led the constitutIonal 
rt"Q'ulrements prescribed by the U.S. 
Supreme Court In Its consideratIon" of 
the death penalty, ' 

I strongly believe Ula.t lnlernatlo'nal 
terrorists who take on American has
lugc' and then murder that person d~ 
serve the death penalty. Too orten In 
the recent past. our approach to ter· 
rorism' has been sofL In the wnke of 
each new terrorist..act. we engage in 
national hlUJdI\Tlnglng and tough talk, 
but. take little or no serious s.cUon. 
Terrorists nre criminals, and should be 
dealt vdth rus crim1na.ls. The same con· 
cepts of Ukcly apprehension IUld .&v;lf1. 
cerlaln. and 6Cvere punishment thllt. 
underlie our' criminal Justice system 
can and shOUld have effecllve applica
tion to international criminals as well. 

Punishment nnd deterrence cnn 
work In the Internatlonnl field, howev
er. only If we enact the nccl."ssary legis· 
Jatlon. CUrrent law provides for the 
death penalty where B. death results 
from the seizure o[ an aircraft (49 
U.S.C. St'C. 1472(1». It Is noL clear that 
the murderers of Na.vy diver Robert 
Stethem In the recent TWA hIJacking 
would bE: subJcct to that provision. 
howeVer, because the kJIling occurred 
Porter the hijackers had gained control 
over TWA flIglrt 847, not lIS n direct 
result ot thehUncklng. The statute 
under which the TWA hijackers clear .. 
lY can be prosecuted In ]8 U.S,C. 1203, 
which prohibits hostage taking. The 
hostage taking statute, however, does 
not provide tor the death penalty. 

The legislation 1 Introduce today 
would close thls statutory gap by 
amending the existing hostage-taking 
stat.ute to pcnnlt application o[ the 
de.,th penalty upon A conviction for 
first degree murder. Whne It of couroe 
cannot have retroaclivc.8pplicatlon to 
the murderers of Robert Stethem, It 
would sel'Ve 83 a deterrent to-or a 
wclJ-deserved punishment for-nny 
simnar atrocities in the future. 

I recently met with the Byron 
fn.mUy of Ramsburg, PAt who were 
pnsscngors on TWA night 847. I dis
cus.'icd wllh Leo and Carolyn Byron 
and their 13·ycar..old daughter, 
Pamela., their horrible experiences. 

They described the brutal beating of 
Robert StcLhem and the abuse they 
tJ1cmsclves suffered at the hands of 
the terrorist hljack.n;. 

11 we learn nothing else from our 
painful experiences in Lebanon. we 
should learn that the one thlng terror .. 
lst.s respond to is power. We know we 
must net S'i\1flly and strongly In reo 
sponse to threats to U.S. nationals. In
clusIon of the death penalty In the ex
Isting statutes rclating to murder of 
U.S. nationals by terrorists is, in my 
vicw, esscntlal if we are to make n 
strong. effective, and complete re
sponse to such acts of violence. 

EnrJlcr in this Congrcss, I introduced 
S, 1m and S. 1429. modWcd versions 
o[ S. 3018, which I first. introdur:ed In 
the 98th Congress. S. 1373 and S. H29 
would expand U.S. law by maklng It a 
crime for anyone In any country to as
sault or km any U.S, national as part 
of an Bct of International terrorism. It 
1.G my hope that those bDIs will gener
ate serious discussion about how best 
to combat International terrorism. I 
would lavor nmendmenl o[ those carll .. 
cr bllls:so tha.t they also would provJdc, 
for the death penalty in the evcnt oC 
egregious terrorist murdcr3 of U.S. 
citizens. 1 did riot prov:lde for the 
death penalty In S. 1373 or S. 1429 In 
order to expedite. the passage of these 
bills, When these bills nre considered 
on the floor. I intend to add the death 
penoJty provision. but If the death 
penalty provision cannot be passed or 
If It Is file bracketed then we :;hould tlt 
least enact the subcommittee pro\'!· 
.Ions o[ S. 1373 and S. 1429. 

I emphasize, however. that the bfll I 
introduce today in no U'BY changes the 
clements of n violation of the exisLtng 
statute relating to hostage taking. 
Rather, It simply makes the death 
penalty available lor vlola.tlons o[ that 
stlltute. Just as Congress already has 
provided for the availability ot the 
death penalty In the hljncklng slntutc 
(42 U.s.C. sec. 1472(1» •• 

1 ask unanimous consent that the 
bill be Prlnu.d In the RECORD. 

.There beln. DO objection. the bUl 
was ordered to be prlnted In the 
RECORD. as follows: 

B.lS08 
Be it enadt:d bV tM St:tu1fe and 1I0wu; of 

Reprurnfativez 01 ~ lhzflt:d $lett:. Q/ 
Ammca in Congre.u nu~bl~ That thls 
Act may be cited as the ''Terrorist Death 
PeDlLlty Ad. of 19M.. .. 

Src. 2. (&) Part I of UUe 18, United State& 
Code. La -.mended by lnser~ after chapter 
113 the toUov,1nc: 
CIIAPl'ER 113A-DEATH PENALTY FOR 

TERRORIST MURDER 
"Sec. 
'73:JlA. Death Penalt.y for Terrorist 

Munier. 
"'S«tlon miA. Dnth Ptnal11 ror ltrrnrJlt 

Mardtf. 
"«(I,) 8Dtn:Na or Dr.Atu.-A defendant 

who haa been tound BUtlty or lint degree 
murder under RCt,lon )!l03'.). _han be sen-

tenced to death If. after consideration of the 
tacton ret. forth in pa.tJtRT1IPh (1) of thLs 
suooec1lon in the COUl"Se of .. bearing held 
pursuant to this subsecLlon. It.ls det.ermlned 
t.hat ImposlLlon of a sentence of denth ls Jus
lUltd. 
"'II FACTORt TO bE CONI!IJDDtCJ IN nCI'!:nXDf~ 

IHo. Wlfr::nu:n A Sutrr.NCIi 01' Dr:ATJl15 .1vsn. 
J'lt:D • 
"(A) MlTlGATtNC F"CI~lIt~-ln detcnnlnlng 

""hether .. aentence of death Ls Justified for 
any offense. Ule JUl')'. or if t.here lB; no JUry. 
the court. shall consider each of the foUow
Ing mitigating faetors and dctennlnc which. 
11 any, exist: 

"(I) t.he defendant \\'8.'i lcss thtul eighteen 
yean of 3ge At the time of the offense; 

"(IJ) the derendant's menW capAcity ""M 
slgnUfCAntly Impaired, although t.he Impair .. 
mtnt. w.., not fluch ILS to conslltute a detcn.o;e 
La prosecution: 

"(III) the dc!cndant WlL.II under WlusuDl 
and. substanllr.l duress. although not. such 
dUress as would constitute a. delense to prO&
ecuUon; o.nd 

"Uv) the dclcndl.llt WaJi an nccomplice 
whooe partlcJpaUon In tile of1ense WI1!l relli,. 
liVely-minor. • 
The Jury, or 11 thue Jt. no Juo. the court. 
mny consider wbether any oUter mIUCB.Llng 
factor exist:!:. ' 

-m) ACCRAvAnnc F"cioRB.-ln determIn· 
Ing ",'hether II sentence ot death b JusttfJcd. 
t.he Jury. or It there ls no Jury. the rourt. 
&hall corulder each of the fonowin« align· 
vaUng factors and determine which, .1f an,.. 
exist: 

.'(J) the defendant hu previously been 
convicted ot Mother offerue lor .... hlcb 
either a. sentence of lUe Unprlsonmcnl or 
death 11.'~ aulhorlud by ataluLe; or 

",U) In the eotom1.sslon af the' oUenu. Lhc 
delendanl Itn01l.'1rIg]y created a itBve rlU. of 
death to another pe~on. ' 
The Jury. or II there Is no Jury. the court, 
may consider whether any other aggravat.
Inr !actor exlsta, 
"f:ll 5PECIALJlI:.\Rtl'fO TO DETERMINE WllrrlU:n 

A'IiENmCE or Dr.ATJl IS JUSTIFIED 

"1M NOTICE BY TJIE GOVDl.NMEKT.-If t.he 
attorney for the Government. believes t.hat 
the circumstances of the offcllSe a.re such 
that. a senlenee 01 death Is Justified under 
this acetlon. he shall. a rea.,onable tIme 
before the trial, or before acceptance by the 
court of a plea. 01 guilty, or at. such tIme 
thereafter as the court may pennlt upon a. 
showing or rood cause. slim and We with 
the court, and serve on thc defendant. a 
noUee-

"(I) stating t.hat. the gO\'emment bcllc\'es 
that t.he circumstances ot the offense arc 
such that. II the dctendant. Is convicted. a 
sentence 01 death Ls JUstified under this 
chapter, and ' 

"(II) sctllng forth the aggra\'atlng factor 
or factors that the .go\'cmment.. U t.he de· 
fendant Ls convlct.ed, proposes to prove as 
Justifying a &CnteI!~~ of death., • 
The court Olay pennlt the attorney for the 
government. to amend the notice upon a 
sho'll.'lng or lood cause. • 
.1"(8) HEARINC SUCRE A Cot1RTOR JUR1' • ...;.U 
t.he altomey for the ioverrunent h8!l rUed a 
notice u rCQulred under subsectIon Ca) and 
the defendant b tound BUllty. the Judge 
v.'ho presided at the trial or before whom 
the guilty plea was entered, or Mot.her 
Jud£c It that Judge Is unavailable, shall con· 
duct a scparate sentencing hearln&' to deU!r
mine the punishment. to be lmposed. Prior 
to such a hClLClng, n~ presentence report 



ahlll! be prepared by the UnlLed States Pro
baLion SerVice, notwithstanding the provl" 
slons oi Rule 32(e) or the Pl,!detal Rilles of 
CrimInal Procedure. The hearing r;hall be 
conducLed-

"(I) before the Jury that delennlned the 
defenda.nl's guilt: 

"(II) bel ore a Jury Impaneled for the pur .. 
pose 'Of the hea.rlni \!-

the defendant wttS convicted upon a plea. 
of guilty: -

the defendnnt wa.; convicted B1ter a tria) 
before Lhe court slLtlng without a Jury; . 

the ~Ury that detennlned the defendant'. 
guJlt 'iI.lns discharged for good cause: ot . 

alter InlLial imposltlon of a. 'sentence 
undar this· sectlon, reconsideration of the 
sentence under thts sectIon 1.s neces.'>1UY. or 

"(Ut) before the court alone, upan the 
moLlon 01 the defendant Rnd with the ap. 
proval of the attorney for the &"Dvemment. 

A lury Impaneled pursuant to pn.ragraph 
UU :shall consist of twelve members. unJess, 
Ilt any time before the conclusion of the 
he$lrlng, the po.rLles r;L1pulate, with the apo 
pnwal 'Of the "Court. that it shfJl conslst.. 0): 10 
lesser number. 

"(e) PJloor or MITICATI~a AND ACCRA VAT' 
ING FACTORS. At the belU"lna, information 
maY be presented Il..!I ·to any matter relevant 
to the sentence. including any mltlraanr or 
aggravating factor permitted or required to 
be considered. lnfonnntlon presented may 
include the trlal tn.nscrlp\.. n.nd eAhlbU.8 if 
the hearlng Is held before II- Jury Or Judge 
not present dUring the trial. .Any olher In· 
formation relevant to a. mltlga.tlng Or agen
..,1LUng fr.c.tor may lle presented by ctlhcr 
the attorney for the govenunenl or the de
fendant, regardless of Jts"admlsslbliIty under 
tht: rules governing Ildmlsslon of evidence at 
eriminal Lrlnls, except that Infunnatlon mny 
be excluded Ii U.s probative value Is substan· 
tlally outweighed by the danger or ereatln£ 
unfair preJudice, contUSing the Issocs, or 

~~~~~~~tt~dJ~~'d;~~:~~~~1 f~ ~~r: 
milled to rebut any Infonnatlon received at 
the henring, and Jl.hall be Rivcn fair opportu· 
nlty to present Ilrrument as to the adeQUacy 
of the lnformntlon to establish the exl.st· 
ence of anv aggtllo\'llling or mltlgatlna
factor, and as to thc appropriateness in the 
case of Imposing a ,!Ientence of death. The 
aitome), for the Bovemmen\. shall 'Open the 
arlfUment. The defendant shall be permitted, 
to reply. The attorney for the ({OVemment· 
r;hall then be permItted to reply In rebuttal) 
The burden Qf establishing the ex.lstence of" 
any aggrnutlng factor Is on the govern·' 
ment. and Is not satisfied unless Lhe exist. 
ence of 5uch a factor is established beyond a 
rea.sonnble doubt. The burden of er;t.Abllsh· 
Inlt the existence of any mltl~attnR facLar is 
on the delend!l.,t lI'ld l~ not SAtisfied unless 
tht existence 01 r.uw .. factor I.a" utabllshed 
by. preponderanc{' of the lnronnatton. 

"(D) RCrPftN or Sl'l:ClAL f'l;NDIMcs. The 

39 

Jury. or U tllere 15 no Jurr. the court. shall 
consider all lhe Idl>II .... : Ion recelveti durina' 
the hearing_ It shill! rt:Lurn a lipt.ocltLl flndlnr 
as to tach mltlcatlmr and RR&ra\'atln~ 
faclor, wncemlna which InronnaUon 13 l>re-
sented at the heartng. The jury must find 
the exlst-ence of a mlUgatln(l' Dr aCgT"avatlnJ 
factor by a unanimous vote, although It IJl 
unnecessary tha.t there. be R. una.ntmou& vole 
on any 15Pecl!le mltlgatlng or agiml,:atlni' 
lactor is a rnaJorih' of the Jury finds the ex
i.stence of such a 6Petl!lc factor. 

"(E) RrroM' Of A F'1NDJNO CONc:£RNING .J,. 

SENTENct or DUnI.-It an aggravatlng 
factor Iz; found to exist: the Jury, or U there 
b no JUry, the court, shall then consider 
whether all the aggrovaUng factors found to 
exist suJIlclently outweIgh all the m1Ugat,.
ing factotli found to exist. to Justlfy a sen
tence of death, or, In the absence of a mill
gating fll.cLor, whether the aCI:Tavatlng fac
tors 1Il0ne nrc su1flc\eni to justib a scn
tence of death. DR."ied upon this consider
ation. the Jury by .unanimous vote. Dr 11 
there Is no Jury, the court. shall return a 
tindlns as to whelher B. lientcnce at deo.th !JI. 
Justified. 

"(P) SJ>~IAl. PR&CAOTIOM To Asstnu: 
AGAINST DJSCRUUNATloN.-ln a hearing 
held before a jlJrY. the cou~ prior to the 
return of Do .IlndJng under £ubsecUon (E), 
shall Instruct .the Jury that., in considering 
whether a sentence of deAth b JusUfled, It 
shall not. consider the race, cotor, national 
origin, creed, or llex or the def~ndant. The 
Jury upon return of a !lndlng WIder l!Iubscc. 
tlon (E) ,llihall also retl1m to the court a cer .. 
LIllcate, signed by CUll Juror, that consider • 
a.Uon 01 the race, color, nllUonel origin. 
creed, or iex of th~ defendant was not In. 
valved In reaching the Juror's Indlyldual de
cision. 

l'13} nIl'OSlTIOi'f Of" A SENTENC!;Of" tlJ:ATH 

"Upon a fIndIng that a sentence. of death 
Is Justified, the court shall sentence the de .. 
fendant to death. Upon a finding that a sen. 
tence of dcnth 1s not jusiUled, the court 
r;hall Impose any 1ientence other than death 
that f.s authorized by law, If the maximum 
tenn of Imprisonment for the oHense Is Ufe: 

~ri:!sgrm~n~~~~~~~~n~:rtl~~~ar~l~n' I 
"~4} II.CVU:W or A St:Nn:NCC or DJ:.A.nt + 

te~~~)otd!~;~:OS~ th~ ~~~~c: &h~i~ 
be subject to revlcw by the court of appeal$ 
upon appeal by the dc1endant. Notice ot 
appeal must be filed within the time specl_ 
ned {or the (tUng or a naUce or appeal. An 
appeal under thLs r;ectlon Dlay be consolidat
ed vo'lth an appeal of the Judgment of con
viction and shall have priority over all other 
cases. 

"(8) Rtvu:w,-The court. of appeab shan 
review the entire record In the case, inelud. 
lni-. . • 

"(I) The e\idence submitted durina: the 
tt1a1; 

.. tin the lnlormallon f,ubmllted durIn, thf' 
£cntencI;"i hl'uln,. " 

"III)) lhr procedures tmplo)'ed til tlic- nn· 
tencI", hcarlfl.; and 

"{\y) the &pcclal flm11nis rcturned.. 
"(e> DECJSIOl( AND OlSJ>Or;ITIOJi'.-
"(I) It the court of appeals det.cnntnci 

that the r;entcnce at death was not Im~ed 
under th~ influence or phS.Slon. p-re)udlce, or 
an), other arbitrary factor; and the lnforma.· 
tlon $UPports the apecla) tlndlnr of the ex· 
istence of an aggravating factor reQuired \.0 
be considered.. it shalJ. a.Wnn the sentence. 

"(It) In any other CltSe. Ute court of ap
peals r;hn.ll remand the case for reconsider· 
atlon, 

"(III) The C()urt of appeals shnll state In 
"''flUng the reasons for It.& disposition of an 
appcal of a senLcnce or death under this JeC. 
tlon. 
"(al..{ILl'LrLltNTATION Of A S!:HTDfct 01' DtiTlt 

"A person who ha.s been lIentenced to 
death pursuant to the provisions at this 
chapter flhall be committed to the custody 
o( the Attorney General until exhaustion. oC 
the procedures for appeal of the Judgment 
of conviction· and for review of the sentence. 
When the sentence 111 to~be implemmted. 
the Attorney General shall release the 
person sentenced to death to the custody or 
• UnJted States marshal, who .shall 5uper· 
vise implementation of Ute aentence in the 
manner prescribed by the law of the State 
10 which the sentence I.s bnposed. 11 the law 
of r;uch State does not provldt for lmple· 
menllLtlon of Il r;enLcnce of death, the court 
sholl designate another State. the la~' of 
which doea 80 --provide, and Uu: sentence 
shall be implemented in the latter State In 
the manner prescribed b)' such law. A ~n
tence or death ahall not be carrted out upon 
a. woman whUe s.he. is preimJ.nL 

"ell USE or STAn FACII.rnu 

"A Unlted Stat.ea marsh .. l ehlU"ioo with 
supervislng the implementation of I. s.en· 
tenee at Denth may we approprlate State or 
locoJ facilIties for the purpose, may use I.he 
services of an appropriate State or local oW· 
clal or of & person auch an otncllll employa 
for the purpose, 1Uld ahllU pay the wsta 
thereof In an amount approved by the ~t.-
tOrneYOeneral. . 

(b) The table of chapters for part I of tlUe 
18. United States: Code. 1a amended by In· 
Bertlnll &iter the Jtem lor Chapter 113, the 
following: , 
CHAPTER 113A-OEAl1IPENALTY FOR 

TERRORIST MURDER. 
"113A-Death Penalty .for Terrorbt 

Mutder ...... _ .......... _. ___ ... _.2321A .. 
(c) Bectlon 1203(1.) of Utie 18, UnJ~cd 

SLa.te.s. Code, La &mended e.a followa: lot the 
end of the paragraph .trtke ..... and add ", 
ext;ept thllt, It death fUulta, any .uch 
person who Is found Kt)llly at flnlt derrcc 
murder shall be sentenced U 'Pro\'lded. in 
aeetlo" 2321A of th15 title," 
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Senator SPECTER. The basic thrust of this legislation is to estab
lish jurisdiction in the courts of the United States of America to 
protect U.S. interests around the world when they are attacked by 
terrorism, and to bring terrorists back to the United States for 
trial, in accordance with accepted principles of American jurispru
dence. 

The broad range of actions against terrorism extends to trade 
sanctions, as embodied in legislation to cut off trade with Libya, 
which has been passed by both Houses and is before a joint com
mittee; it extends to proposals which we have introduced on estab
lishing an international tribunal to declare terrorism an interna
tional crime like piracy, so that the terrorists may be prosecuted 
wherever they may be found, as pirates may be prosecuted wherev
er they may be found, in derogation of the general principle that a 
defendant is prosecutable only in the jurisdiction where the offense 
was committed. 

But those remedies will take a longer period of time, and my 
sense is that we ought to move in a direct line to define crimes 
which are violations of the laws of the United States; we ought to 
apprehend the terrorists, and we ought to bring them to the United 
States for trial and, if convicted, they ought to be punished. There 
is legislation on the books now, as a result of the 1984 Omnibns 
Crime Act, which would authorize prosecution of the three hijack
ers who hijacked the TWA plane and brutally murdered the Navy 
diver, Stethem. 

It is my view that we ought to offer rewards for the apprehen
sion of those terrorists who have been identified in Lebanon, just 
as rewards have been offered for the Salvadoran terrorists who 
murdered the U.S. Marines recently in El Salvador, and that we 
ought to use the authority which the Secretary of State and the 
State Department now have to make these rewards, now that the 
terrorists have been identified. We ought to seek to bring those ter
rorists back to the United States, to international extradition, and 
there are procedures available to accomplish that. And, absent our 
ability to accomplish their return to the United States through 
international extradition, it is my firm view that we should give se
rious consideration to using reasonable force to place those terror
ists into custody and to bring them back to the United States for 
trial in a U.S. Federal court. 

News reports have already noted that a grand jury is in process 
in Washington, DC, to return indictments against the three terror
ists who hijacked the TWA plane under the 1984 legislation that I 
have already referred to. 

A report in the New York Times last Thursday noted that Feder
al authorities have not ruled out the possibility of abduction, which 
was the term used in the New York Times story. 

I prefer to call the procedure an international arrest, but I would 
not shy away from the term "abduction." And I would emphasize 
to this subcommittee that it is entirely legal and appropriate, in ac
cOl'dance with international rules of law and with United States 
law. I would refer this subcommittee to the case of Ker v. Illinois, a 
case decided by the Supreme Court of the United States in 1886, on 
a very unusual set of facts. 
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Ker was under indictment by the State of Illinois on a fraud 
charge. Illinois authorities went to Peru and took Ker into custody; 
they arrested him. Or, you might say, they abducted him, or you 
might say that they kidnaped him. He was brought back to the 
United States, to Illinois, and he was tried and convicted, and the 
case went to the Supreme Court of the United States, which upheld 
the conviction. 

That principle of law has been upheld repeatedly in the Federal 
courts, and Justice Hugo Black, a noted civil libertarian, has an 
opinion on this subject, upholding the principle of law that a con
viction is entirely appropriate when a person is returned from out
side the United States for trial in the United States, which is a 
very important principle to focus on. 

When we talk about getting tough with terrorists, our Govern
ment has been criticized roundly for tough talk and no tough 
action. I do not believe that the United States can participate in 
retaliatory rage where innocent as well as guilty parties may be 
damaged, injured, or killed. But I do believe that we can be tough 
in bringing back to the United States suspects, defendants, who 
have been indicted in accordance with U.S. principles of law, where 
probable cause has been established through competent evidence, 
and a warrant of arrest has been issued. They can be taken into 
custody and be returned to the United States for trial. That is the 
course which I firmly believe ought to be followed with the three 
international terrorists. Let us obtain their custody voluntarily 
from Lebanon, if we can, through international principles, through 
treaties which exist on extradition. But if that is not possible, then 
I think we ought to make the arrest with reasonable force in what
ever way is doable. And this is really no different than principles 
of making an arrest when I was district attorney in Philadelphia, 
and a criminal was barricaded inside a building and had taken hos
tages and had to be waited out, had to be subdued, had to respond 
to a warrant of arrest which was issued in accordance with lawful 
principles. And those warrants can be obtained from a Federal 
court in this country, and they ought to be executed. 

Israel went into Argentina and took Eichmann to trial in Israel, 
and that is a principle with a very distinguished opinion, a legal 
principle which backs up the decision of the Supreme Court of the 
United States in the Ker case. And I submit to this subcommittee 
that that is the kind of conduct and activity which ought to be im
plemented. 

The legislation which I have introduced today goes beyond the 
provision making it illegal to hijack American planes. I believe 
that we ought to have a law making it illegal under the laws of the 
United States to have a terrorist act against any citizen of the 
United States anywhere in the world. 

The murder of the Navy diver by the hijackers would not be cov
ered under existing legislation, because that murder is probably 
not incidental or directly related to the hijacking of the plane; it 
came after the event, and the principles of criminal law call for 
strict instruction. 

But it is my judgment that when U.S. citizens are the victims of 
terrorist anywhere in the world, it is an appropriate interest of the 
United States to exercise extraterritorial jurisdiction which is well 
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accepted under international principles of law. And our laws ought 
to reach anywhere in the world to protect U.S. interests and U.S. 
citizens from acts of terrorism. 

I have also introduced S. 1508, which would provide for the death 
penalty for acts similar to the murder of the Navy diver. This bill 
cannot apply to what has already taken place, and unfortunately, 
the terrorists would not be subjected to the death penalty for the 
murder of the Navy diver, because existing law only provides for a 
term of imprisonment for up to 20 years. But it would be a remark
able act if we exercised our sovereign jurisdiction to bring those 
three terrorists back to this country, to prosecute them in a U.S. 
court, to convict them in a U.S. court, and sentence them to a U.S. 
prison. 

The legislation now under consideration would broaden the 
sweep of a remedy for a tax against U.s. citizens by terrorists and 
would provide for the death penalty, which I think ought to be our 
course for the future. 

Thank you, Mr. Chairman. 
Senator DENTON. Thank you, Senator Specter, and again, we 

want to thank you for your contribution to the legislation neces
sary to establish some basis of policy. Legislation, of course, is not 
the only answer, but it does represent an important weapon in the 
fight against terrorism. However, we are in a relatively primative 
stage. To put this in context, the Montreal Convention-respecting 
aircraft sabotage-was not even implemented by U.S. law until the 
second session of the 98th Congress. The subcommittee, with the 
help of the ranking minority member Senator Leahy and other 
members, were instrumental in passing the necessary legislation. 
We also passed S. 2624 to implement the U.N. Convention, which 
lends extraterritorialty to the issue of hostage taking, makes it an 
international offense by American law, by our national law. 

We have provided, by S. 2625, up to $500,000 in rewards. The 
reward money was in a very pittanced category before that, and 
that. reward money was used, and has been used just recently, to 
offer rewards for the marines who were killed in El Salvador. 

We are currently working on an omnibus bill which will be 
coming out within a couple of months, respecting the overall spec
trum of terrorism, and we have such bills as S. 2626 which would 
authorize the Secretary of State by law to undertake sweeping ini
tiatives respecting sanctions against countries which are designat
ed as terrorist. That is in a relatively early stage of development, 
and some aspects of it were taken care of in the arms-trafficking 
regulations recently implemented. 

I turn now to a man who has been helpful over the years, with 
tremendous assistance to afford because of his position on the Intel
ligence Committee and his qualifications as a Senator and as a 
lawyer, my friend from Vermont, Senator Pat Leahy. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Senator LEAHY. Thank you very much, Mr. Chairman. 
I am glad you are holding these hearings. I think these are ex

tremely important issues. I had a moment of deja vu when I heard 
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our distinguished witness, my good friend and colleague from 
Pennsylvania, speak of his district attorney's days, because he and 
I first met when we were both district attorneys. In fact, the first 
meeting I went to as a new member of the board of directors of the 
National District Attorneys' Association was one hosted by Senator 
Specter in Philadelphia. And I know of what he speaks when he 
mentions the law enforcement aspect of this. When I was a pros
ecutor in Vermont-a State that bordered on another country-we 
sometimes had to consider both the technical ways of doing things 
and the practical ways of doing things. There were a number of 
times, with the cooperation of the Canadian authorities, : ·."\t the 
people we looked for were escorted to the border and then . ~ieased 
from the car door nearest the mountie's car, and invariably in the 
most amazing coincidence, the Vermont sheriff was standing right 
there when they did. I am not sure that we always got the best of 
all deals; I think Canada was really happy to get rid of some of 
these people. 

So I think that in the matter of international terrorism, the laws 
raise some very substantive matters; but before we even talk about 
these laws, I think that we have got to be in a far better position to 
both anticipate and know where terrorists are. We are improving, 
certainly, in our intelligence capabilities in that regard, but we 
have a long way to go. 

We do not have adequate intelligence in the Middle East and 
Europe, and that is especially critical at a time when a lot of ter
rorism is going to be exported to the United States unless we are 
able to stop it over there. The infrastructures of some of these ter
rorist groups are already within the borders of the United States, 
and we must take steps. 

I do not know if this is the appropriate time, Mr. Chairman, but 
I have a couple of quick questions for Senator Specter while he is 
here. 

Senator DENTON. I was not going to ask any, because his testimo
ny was so comprehensive, but I was going to offer the opportunity 
to the rest of the members. 

Senator LEAHY. Fine. I am sorry. 
Senator DENTON. May I start with Senator Hatch. Do you have 

any questions, sir? 
Senator HATCH. I do. I notice in your S. 1429, under paragraph C, 

"For the purposes of this section, 'international terrorism' is used 
as defined in the Foreign Intelligence Surveillance Act, in title 50, 
section 181(c)." 

Now my question is-has the definition of terrorism found in the 
Foreign Intelligence Surveillance Act been upheld by the courts, in 
your opinion? 

Senator SPECTER. Senator Hatch, I do not know what the judicial 
decisions are, but I think it is a sound definition. 

Senator HATCH. I think it is, too, and I believe it has been upheld 
by the courts. 

Do you see any possible problems with that definition? 
Senator SPECTER. I do not. Terrorism is not easy to define. That 

definition has been used after a lot of deliberation, and I think it is 
a good one. 
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Senator HATCH. OK. Is not the extradition process an important 
element in making your proposals on these two bills effective? 

Senator SPECTER. Yes; it is, Senator Hatch, and there are provi
sions under international treaties for extradition. And as I said, 
that would be my preference. But absent that, I am very much con
cerned about what would happen if there were to be a trial in Leb
anon of these three terrorists. I do not think Lebanon has a govern
ment which could protect the courts, even if they were military 
courts. And I would not like to see the terrorists tried in the Leba
nese court, perhaps acquitted, facing issues of double jeopardy. I 
think this is a place where we have a real right to assert our na
tional interests. 

Senator HATCH. Do you know, Senator Specter, what is the 
record of cooperation in extradition matters between the United 
States and other countries? 

Senator SPECTER. Well, there are extradition treaties between the 
United States and many other countries. I worked with them as 
district attorney, and we had people returned through extradition 
relatively routinely. It is a little different matter when we seek to 
extradite someone for commission of an act in the other country, so 
we have got to be a little bit bold here. 

But the point that I underscore is that every step I have outlined 
is in accordance with established legal principles. 

Senator HATCH. Now, as I understand it, you raised the issue of 
the U.S. Navy diver who was aboard a U.S.-flag air carrier. Now, 
that would make the murder a crime committed in U.S. territory 
because he was murdered on a U.S.-flag air carrier. So I think 
under international law, that would make it a crime committed on 
U.S. territory. 

But I do not think that would be the case if he was murdered in 
another flag air carrier. Your bill would seem to take care of that. 

Senator SPECTER. Definitely; there is an issue as to whether it 
would be covered under the existing circumstances for murder, and 
I believe we ought to lay all those issues to rest. 

Senator HATCH. So you are saying the legislation you are propos
ing would do that. 

Senator SPECTER. Absolutely. 
Senator HATCH. I commend you for it. Now, you raised the issue 

of Adolf Eichmann. The Israelis were denounced by a majority of 
the U.N. members for the kidnaping of Adolf Eichmann, and they 
did make some sort of an apology after the fact. Should this world 
community attitude affect U.S. policy in any way in the future, if 
your bills are enacted? 

Senator SPECTER. Well, I believe that the time has come to fight 
international terrorism with every legitimate means at our dispos
al, and it is my view that terrorism is another way of waging war. 
It is an extension of war, but only the terrorists are at war. The 
United States is not at war. And I believe we have to structure 
some new international remedies to be built on existing precedents, 
and if we articulate these remedies properly, and if we carry them 
out properly, I think we can establish a rule of law which will be 
recognized and sanctioned and upheld by world public opinion. And 
we have to look for the least forceful way of asserting our interests. 
And when we consider the range of activities, whether we are 
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going to have a military expedition in Lebanon, whether their pro
posal to decimate the Beirut Airport, or to have retaliatory attacks 
on Lebanese military installations, or a variety of courses, this is 
by far the least possible course to be used to deal with the specific 
problem at hand. . 

That is why I think if we structure it carefully, that world public 
opinion will be with us. If you read the opinion of the Israeli court 
in the Eichmann case, it makes a lot of sense. If you read the opin
ion of the Supreme Court of the United States in Ker v. Illinois, it 
makes a lot of sense. And those are a very good starting point. 

Senator HATCH. Well, I want to compliment you, because these 
proposals give a constitutional foundation to the view of terrorism 
as an international crime in international law, just as I think 
United States v. Smith, an 1818 case, requires domestic statutes for 
the prosecution of piracy. So I think what you have done, and with 
a lot of legal erudition, is to come up with what appear to be 
simple bills, but are not, in that they may very well put some teeth 
into our criminal laws with regard to these international acts of 
terrorism. In my view, it is a tremendous thing that you are trying 
to accomplish here. I want to compliment you for the efforts that 
you have put forth in doing so. 

Senator SPECTER. Thank you very much, Senator. 
Senator HATCH. Thank you, Mr. Chairman. 
Senator DENTON. Judge Sofaer will be complementing the infor

mation which Senator Specter has briefly referred to regarding 
substantiation that the Foreign Surveillance Intelligence Act does 
indeed support the features in Senator Specter's proposed legisla
tion, and that will be gone into in detail. 

Senator Leahy. 
Senator LEAHY. Thank you, Mr. Chairman. 
I notice that both S. 1373 and S. 1429 permit the Attorney Gener

al to call on a number of Federal agencies, including the military, 
to assist the Attorney General in enforcing the provisions of the 
act. 

One difference is that S. 1373's list is slightly different than S. 
1429's; S. 1373 includes the CIA. Would you envision the CIA being 
used to apprehend suspects overseas? 

Senator SPECTER. I do not think that they would be involved in 
the actual apprehension as a matter of course, but I would not rule 
out using any of our instrumentalities of law. 

Senator LEAHY. Would this be the kind of law enforcement activ
ity that, if it were to be passed, would require the National Securi
ty Act to be amended to enable the CIA to be on the Attorney Gen
eral's list? Currently, the act prohibits the CIA from engaging in 
law enforcement activities. 

Senator SPECTER. Senator Leahy, I do not think so, but that is a 
consideration that we ought to take up. I would not want to make 
a definitive statement on it. 

Senator LEAHY. It raises an important issue. I might suggest that 
you and whoever has been working on the bill may want to look at 
that particular question, and perhaps even talk to the counsel on 
the Intelligence Committee. 

Senator SPECTER. I think that is a good point. 
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Senator LEAHY. In S. 1373, an element of the crime is that the 
victim be a citizen of the United States, and in S. 1429, a national 
of the United States. Does this mean that in S. 1429 the victim 
could be a non-U.S. citizen and still allow jurisdiction, or would 
you contemplate it applying to a U.S. citizen? 

Senator SPECTER. No; I am thinking of it being a U.s. citizen. 
Senator LEAHY. Well, as the chairman said, we have been push

ing in this committee for the ability to be able to bring the arm of 
the United States to bear in some of these cases. 

I would say, Mr. Chairman, that I am impressed with the list of 
witnesses that you have here today, all extremely good witnesses
Mr. Sofaer from the Department of State; Bob Oakley, who has to 
deal with this every single day; Dr. Cline, who is one of the most 
articulate people, both back in the days when he had to sit behind 
closed doors to talk about the issues, and today, when he has given 
as much, as clear, and as precise testimony as one could on the na
tional news; and of course, those who were hostages. Once we get 
past the technical aspects, the hostages probably have the most 
compelling testimony here. I compliment you, Mr. Chairman, on 
putting together this list, which is a superb one. 

Senator SPECTER. If the gentleman would yield, Mr. Chairman, I 
would ask unanimous consent that the opinions in Ker and Frisbie 
be made a part of the record so that people may see those cases, 
and the power and the principles they stand for. 

Senator DENTON. So ordered. 
[Court opinions referred to above follow:] 
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430 OCTOBEH TEIL\I, 1880. 

Syllubus, 

* * * * * 

KER '/J, ILLINOIS. 

ERROR TO THE SUPRE:\IE COUHT OF TIIE s'rATE OF ILLINOIS. 

,\rgued April 2;, 1880. - Decided December 6, 1880, 

.A\ plen to nn Indlctmcnt in n Stntc court, thnt the defendant llns been 
brought from n foreign country to this countl'y by l)l'occedings which 
urc t\ violation of 0. trcnty betwccn that country aud thc Uuitcd Stlltes, 
1lI1l1 which nrc forhidden b~' thnt trenty. rnisl's a qucstion, if the right 
ns~ertcll Ill' the Illea is clenil'll, on which this court can review, by "Tit 

. of error, the jmlgment of thc Stntc court. 
Dut \\'hcl'c the prisoncr hns becn kidnnpped In thc forclgn country nnd 

b,l'onght by furce agninst his will within the jUl'isdlctiou of thc State 
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whosc Inw hc lIas Yiolatcll, '''Illl no rcfercncc to an cxtl'allitlon trcaty, 
though one existed, allcl no JlI'occe(\ing or attempt tn procccl] under the' 
trcaty, this court clln gh'c no rclit'f, for tllest) facts do not estllbllsh any 
right uucler the Constitution, or laws, or tl'catles of the Lllited States. 

The treatics of extraditioll to which the \,;'nitell States arc parties do not 
guarantee 11 fugltl\'e from the justice of one of the eo'lIutl'les all asylum 
ill tile other, The)' do not gh'o slIch pCl'~OU all)' greater aI' more sac!'Cll 
right of n~ylUIll tlHlll he had bcfore, Thcy only make provision thut for 
certalu crimes he shall he tlepl'l\'cd of that llsylum nml slll'rellucl'cd to 
justice, aud they jlrescl'ibe the lllodc In whil!h this lShall Ill! dOlle, 

The trespass ot' t\ killllt1PPCI', Ululut!torlzl'll by cithcr 01' thl) go),ernment;:, 
llud not professing' to act unlit,!' authority of elthcr, Is not a case pro
vhled for in the trcaty, amI thc \'clllell~" is hy a ]lro('cc(linl,r against him 
by the gO\'crnlllcnt whose la\\' he \'1()latc~, or by tht! pal'ty injlll"ctl. 

lIDW fn\' );uch rOI'ci!)lc tl'l\ll~fcl' of the tll!fllll\\lIllt, so liS to hring him within 
the Jnrlsdlction ot' thu ~tale whcre ti\(! ollblec WlIS eOllllllltLcd, Illay bu set 
up Ilgaln,;t tile \'ight to tl'Y him, is the pro\'ince of till! Slate l!Olll't to dcchle, 
1\11<1 IlI'C:;uuts no qllcstioll ill which this COII!'t cnll !'c\'ielV Its decisioll. 

The plaintiff in error, being conYicted of embezzlement in n. 
State comt of Illinois, sued out this ",!'it of enol'. The Fc(l
eral question, \\" hieh makes the case, is statc(l in the opinion of 
the court. 

1111', O. Stllw't Beaft'ie for plaintiff in error. jJll'. Rooert 
lfavey was with him on thc in'ief . 

.i.1li', OI!01,(}(]. llunt, Attorney Genoml of Illinois, an(l .l.lfr. P. 
S. 01'08&(;1/,)) for defendant III errol'. .l.lh. LeOlwi'll Swett was 
with them on the brief .. 

lIrl~. J US'rICE My LLER deli ,Tcred the opinion of the court. 

This case is brought here by n. writ of error to the Supreme 
C0111't of the State of Illinois. The plaintiff in el'l'Ol', Fl'e<lcl"ick 
11. KCl', was im1ictell, tried, amI conride(1 in tlte Criminal 
Court of Cook County, in that State, fot' larceny. The imlict
ment also inclu(led chm'gcs of cmhezzlement. During the pro
cecdings connected with the trial the {lefelHlunt pl'esentctl n. 
plen. in ahn.tement, which, on dCllltll"l'er, was O\'(,I'I'uIc(l, and 
the· c1efcn(lant refusing to plead flll'th('l', :t, pica of ,not guilty 
was entered for him, according to tIle ~tntl1te of that State, by 
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OJ'der of the court, on which the tl'iul and conviction took 
placc. 

The snustnnce of the pica in abatement, which is It yery long 
OIH.l, is, that thc defendant, being in the city of Lima, in PerLl, 
after the offence:') \\'C1'e churge(l to lltl.Ye been cOlllmitted, was 
in fact ki<inappo(l an(l bl'Ought to this countr.)' Il.gainst his will. 
His statement is, that, application having heen made Ly the 
PHl'tics who ,,"CI'U illjlll'c<i, Go"ol'nOl'lIallliJton, of Illinois, lIlmle 
ld::; requisition, in "Titing, to the Secretary of State of the 
L ni totl Statcs, for tL ,,'al'l'Hn t rcquesting the extradition of the 
defendant, uj' the Executh'e of the Hepublic of Pern, fWIIl 
that country to Oook Connty; that, on the first day of l\fm'ch, 
188:3, the Prcsiclent of the U nite(l Sta,tes issued his warrant, in 
<lue forll1, (lil'ected to Henry G. J lilian, as ll1essenget', to re
ceire the defeIHlnnt fl'om the authorities of Pern, upon 11 

clwl'ge of Im'ceny, in com.12!innce with the treaty betwcen tho 
r~~~~J~tut~~~n~J)c~~,at subj~ct; that the said Julian, 
Imdllg the lIccesslll'y papers with him, arrived in Lima, but, 
\\'itllout presenting them to any officer of the Peruvian go\'C!'n
Jilcnt, or mnking- an~mnlHI on that government for the SUl'

rcnder of 1\:er, forcibly a.nd ",ith violence arrested him Iace(l 
llim on LOtH'll the United States vessel E~jn the harbol' 0 

Callao, l~~ hiJ~l a close prisoner until the al'!'ival of .that ves
sel at Honolulu, where, after some (letentiou, he "'lLS trans
fm'red in tile same forcible l11nnnel' on uOltl'(l n,nothel' vessel, to 
wjt, tlw_Cit.;, of Src1n(?y, in which he ,,'as carried a prisoner to 
Son Frandseo, in the State of California. The plmt then 
states, that, Leforo his arri\'al in tllat city, Governor Hamilton 
had made it rcquisition on the GOYCl'llOr of Oalifornia, undm' 
the laws Hntl Constitution of the United StlLtes, for the deli vel',}' 
lip of tlle dcEen(lnnt, as It fugitive fl'OIll justice, wllO 'had es
capell to tlwt State on accollnt of the same offences cluu'ge(L 
in the reCJ.llisition on Pcru and ill the indictment in this case. 
The I'c<]ui:;ition 1L1'1'i\'etl, as the plea st:ttes, arid was presented 
to tile (iO\'0I'nOr of CalifOl'nin., \\'ho made his order for tIle SUl'

rende!' of the defendant to the person appointed by the Gov
cl'Tlor of Illinois, lHllllely, OIlO Fl'llnk 'Warnel', on the 25th' clay 
of June, 18:33. The llefentlnnt arrived ill the city of San 
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Francisco on the Oth clay of July thereafter, and was immedi
ately pitlce(l in the custody of Wal'nllL', umIel' the oruer of the" 
Governor of Oalifornia, and, still LL l)l'isoner, was transferred 
l)y him to Cook County, w\let'c the process of the Criminal 
Comtwas served upon him and he wus held to answer the 
indictment already mentioned. 

The plen, is vCt'Y full of aVCl'ments that the defendant pro: 
tested, and was refused any () )jlol'tunitv whate\'el' from be 
time of his an'est in ~IJlltL until he was delivcl'c<l orm' to. the 
authorities or Cook County, of cOl1lmunitating with any pet'Son 
01' seeking any adrice Ot' assistance in regard to procuring his 
release by legal process 01' otbel'wise; and he alleges that this 
proceeding is (1 violation of the jll'U\'IS10ns of the treaty ue
tween the United Stntes and I>eru, negotiated in 1870, which 
was finally ratified hy the two governments und proclaimed 
by the Presillent of the UnitCll States, July 27, ISH. 18 Stat. 
710. 

The judgment of the Criminnl Court of Cook County, 
illinois, was carried by writ qf errol' to the Supreme Court of 
thu,t State, and thCl'o n;ffil'med, to which judgment the present 
writ of errol' is directed. The assignments of error made here 
are as follows: 

"First. That said Supreme Court of Illinois erred in affirm
ing the jmlgment of snitl Criminal Court of Cook County, 
sustaining tho demurrer to plnintiff in error's plea to the juris
diction of saie1 Criminal COUl't. 

"Second. That said Supreme COUl't of Illinois erred in its 
judgment aforesaid, in failing to enforce the full faith amI 
credit of the Federal kenty with the Repuulic of Peru, in
voked by plaintifY in error in his said plpl1, to the jurisdiction 
of said Oriminal Court." 

The gl·Otlllds upon which the jllristliction of this court is 
invoked may be said to be thl'eo, though from the briefs and 
arguments of counsel it is douutful whether, in point of fact, 
more than one is relied upon. It is conten(le(l in Revcral places 
in the brief that the proceedings in the arrest ill Peru, and the 
extradition and delh'ery to the authorities of Cook County, 
were not" due process of law," and we may suppose, although 
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it is not 'so alleged, that th is ref~rence is to that clause of Article 
XI\T of the Amelllhncnts to the Constitution of the 1Jnitcd 
titute!) ",hich declal'es that no State shall depriye any person 
uf life, liberty, or property (, without due proces.s of law." 
The ,; (lue pl'ocess of law" here guaranteed is cOlllplied with 
when the pnrty is regularly indicted by the propel' grand jury 
in the state court, has l~ trial according to the forms nne! 
mode::; lll'escl'ibed for such tl'ials, and when, in that trial' 1l11cl 
proceedings, he is depri\'ed of no rights to which he is lawfully 
entitled. ·We do not lntend to say that there may not be pro
ceedings pi'e\-ious to the trial, in regnrd to which the pl'iSOnel' 
COUlll im'oke in some manner the provisions of tIds clause of 
the Constitution, but., for mere irl'eg!llal'ities in the manner in 
which he may be hl'Ollght illto the custody of the lnw, we do 
not think he is ontitlCll to SilY t.hat he should not he triCl] at all 
for the crime with which Ite is charged in It regular in(lictmcnt. 
Ii 0 mny be <1ncsted 1'01' [1, yory heinous ofl'encc 1»), pm'sons 
without any \n~rl'antJ 01' ,,-ithout nny previous complaint, and 
brought beforo n· propel' officor, and this may be in some sense 
said to l)e ~; withont due proc~ss of law." But it would hardly 
he clnime(l, that ni'te1' the ease had been investigated and the 
lleron<1nnt hehl by the propel' authorities to answer for the 
crime, he could pleat] that he was first arrested (( without 
(Inc process of !aw." So here, when found within the juris
diction of the State of Illinois nnd lirLblo to nhs\\'el' for lL crime 
against the laws of that State, unless there was some positiYe 
prorision of tile Constitution or of the la\rs of this country 
yiolnte(l in bringing him into court, it is not ensy to see how 
he can say that be is thore (( without due 11l'ocess of law," 
within the meaning of the constitutional pl'oYision. 

Ro, also, the objection is made that the pl'oceedings betm;en 
the Hllthorities of the State of Illinois and those of the Stftte 
of Califol'l1in. We1'e not in accol'(lance with tho act of Congress 
on tllat subject, and especially that, at the time the pnpCl'S and 
WHl'l'ants were issued fl'0111 the gorm'nors of Oulifol'llia and Illi
nois, the defendant was not within the State of Oalifornia, and 
was not there a· fugitive from jnstice. This argument ;s not 
much pressed by counsel, and mtS scarcely noticed in the S1.1-
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premo Court of Illinois, but tho dfmt Jlcro is to connect it as 
H, pm't of tho continued trespass and yiolatlon of law which ac
companied the transfer from l)cl'u to Illinois, It is sumeient 
to say, in regal'cl to tlJat part of this case, that when the gO\-
(;)rno1' of one State Yoluntal'iJy sUl'l'enders It fllgith'e fl'om tho 
justice of I\,notltel' Sttlte to answer for his alleged offences) it h, 
bartlly a pI'opel' snhject of inquiry on the trial of the case to 
examine into the (ktails of the pl'occcdingii 11)' ",hiel! the de
lIlltllll was mnclo hy the one Stnte ana the manllCl' in which it 
was responded to by the other, The cast} does not stand, 
when the prl.lty is in court and l'eqnil'e(l to pleacl to an indict
ment, as it would lJa\'e stood upon 11, 'nit of /l(tl)1'(/8 (;I)/'j)/('~ ill 

C{\'lifornia, or in any Sti~tG~ thl'ough which he WilR ca1'l'iecl in 
the Pl'Ogl'OSS of his extm(litioJ), to test the !\tlthol'ity by which 
he was held; and We eim sec in tllC mere fact that the papers 
under which he "\vas taken into custody in Califol'11ia were pl'e
pared ILn<l really fol' llim on his [tl'l'ival from Peril, no su1t1cicnt 
reason for an ab~temcnt of the indictment against him in Cook 
Count.y, or why l1c should be discharged hom custody without 

. a, trial. 
But. the main proposition insil:;te<l on by counscl fol' plaintiff 

in error in this court is, tlHlt by virtue of the tt'eaty of extradi
tion wit.h rel'u the llcfemlnnt acquil'c(l by his l'esi~lence in that 
conntl'), It rigll t of m;ylulll, it rig-ht to lJC fl'ce f1'ol11 lIlo]cstat ion 
for t.he ol'ililO c{)\\l1nittc(l in Illinois, a posith'c right in him that 
he shoulll only ()e fOl'cihly removed from Pel'll to the Btate of 
Illinois in accol'dn,nce with tile pl'oYisions of the treat.y, an(l 
that this right is one wIdth ho (:illl tlS:';Cl't in thc (.'omts of the 
Unitell StlLtcs in all caRes, whct.her thc l'cllIo\'al took placc un
der proceedings sttnetioned by the tl'eltty, 01' U1Hlcl' procced
ings which,were in totnl disregard of that tt'eaty, mnounting to 
1m un1!\,wflll :~1lI1 ul1mlthol'izccl kidnapping. 

'l'his view of the subject is pl'csentetl in \"ttl'ious fOt'IlIS an(l 
repeated in varions shapes, in the n~'gtl1ncllt of counsel. Tho 
fact that this queRtion was raiscc1 in the finpl'eme Court of 
Illinois may be said to confel' jurisdiction on this COlll't, becausc, 
in mll,ldng this claim, the dofenllant asscl'tcll I\, right unclcr n. 
treaty of the United States, and) whether the assertion was 
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\l'dl founllCll 0]' not, this court Ims jurisdiction to decide it; 
and \\'e proceed to inquire into it. 

Therc is no languag:e in this treaty, or in any other treaty 
ll1il(le ]):' this c:oulltl'Y on the snhject of extl'lltlition, of which 
\\'e arc nwnrc~ wldeh SilyS in tOt'1118 that a party Heeing fro111 
the rnite(l State;; to escape pnnishmcnt for crime hecollles 
thcr(~lJy <.:ntit!c,tl to an asylum in the C()nntl'~' to wldelt he Inti; 
fled; indeed, the a]Jstll'(lity of such (t, proposition would at once 
jll'c\"(~nt t]le making.of <l tl'caty of that kind'. It will not h(l. 
1'0]' 11 lIlolllent cuntelt(lc(l that thu go\'ol'l1lllent of PCl'l1 COIl](] 

not harc ()]'(lel'p(l Kel' ont of the country on his arrival, 01' 

1It illlY podod of his rcsi{lence there. If this couhlbe done, 
whnt bceullles of his right of asyllllll ~ 

X 01' can it be donhtell that the government of Peru could 
of it::; o\\'n nc:conl, without any doman(l from the United States, 
Imye Sll\'l'cl1l1el'C'd Ker to an agent of the State of Illinois, and 
that such sUl'l'ender woulll IHtvo been yalid within the (lomin, 
iUllS of rel'u. It is idle, thel'cfol'e, to claim that, either by ex
press tl'rJllS 01' by implication, there is giyen to fl, fugitive from 
jnsticc in onr. of these conn tries any right to remain and reside 
in the, othel'; and if the right of asylum mea.ns anything, it 
must mcan this. The right of the goyernment of Peru yol
untal'ily to giye t"\, pnrty in 1\:er's condition an asylum in that 
COHlltry, is quitc lL different thing from the right in him to 
(lemand antI insist upon security in such an asylum. The 
trenty, so fnr ns it regulates the' right of asylum nt nIl, is in
tendo{l to lilliit this right in thc case of one ·who is proycd to 
1)e a cl'iminal fleeing from jnstice, so that, on pl'opm' demand 
:Llld lH'o('C'eclings luul theroin, the govcl'llment of the country 
of the lliiylulll shall (leli,'el' him up to the country where the 
el'imo waS eUllllll ittc(l. An(l to this extent, fl,ml to this a.]one, 
the tl't'nt." doC's t'C'gulato Ot' ill1pose it l'estl'iction upon the right 
of tho gO\'C'!'l1I11ellt of the count/'j' of the asylum to protect the 
el'illiinal from removal thercirom. 

Tn tIle case hcfore us, the plea shows, thnt,although Julian 
\\'cnt to Pcru with the necessary papers to PI'oclll'e the extracli
tiun of Kcl' uncleI' the tt'caty, thosc papm'S remained in his 
pocket and ,,'ero neyer brought to light in Peru; that no steps 
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wcrc taken nnder them; and that Julian, in seizing upon the 
person of Kel' and carrying him, out of the terl'itol'Y of PCl'll 
into thc United States, (litl not act DOl' pl'ofess to act undcr 
thc trcaty, In fact, tllUt tl'eaty was not called into opemtion, 
was not relied upon, waf; Hot made the p!'ctcxt of al'l'cst, allli 

111e fnets show tllat it was a clear case of kidnapping within 
thc dominions of l)el'll, \\'ithQlJt any pretence of authol'it" 
i:ii-idel' tho tl'eat\, ()l' fl'UIIl tlll~ go\'el'llIl1ent of the Cnited Btate::;, 

I n the case of CU'itl!ll Stlltl'8 \'. Ita 11801I1JI', jilst decided, mdl', 4f17, 
lind considcl'cd with tbis, tbe effect of ext!'a(litiull proceeding::; 
tllldet, tL heuty ,\'as \'CI',)' fully cunsidered, Hlld it was thel'e 
1101(1, that, wllell II: pHl'ty \\'IIS <lllly SI1I'I'l'!Hlc'!'ecl, 1)), propel' pl'Q
coeding::;, nn(le)' the t!'eaty of 1~·l-2 with (h'cat JIi'itain, he cume 
to this country clothed with the Ill'otection which tlw natul'e 
of such proceedings and the t1'l1e const!'uction of the troaty 
gavc him, Onc of the rights with "'hich he was thus clothcd. 
both in regard to himsclf and in good faith to the count)'y 
wIdell had sent him hcre, was, that he shuuld be tried for no 
othCl' offence than the onc for which he was deliYel'cd un(ler 
the extradition proceedings, If Ker had been brought to this 
countr,)' by procecdings 'undel' the t!'cnty of lS/0-7+ with Peru, 
it secms pr01)ublo, frolll tho statomont of the case in the record, 
that he might ht1,ye successfully plea(lotl that hc was extra<1itcll 
fUi' Im'ceny, and conyictcc1 by tho verdict of 11 jUl'," of cmhezzle
ment; for the statelllent in the plclL is, that tll!} domllll<l malle 
1>y the l>l'esitlent of thc United Statcs, if it hall oeen put in 
operation, ,rus for an extradition for larceny, although SOIllO 

for illS of embczzlement arc mentioned in the tl'Oaty as subjects 
of extl'udition. But it is quitc a diffc1'ent case whcn thc plain
tify'in 01'1'01' comes to this countr,)' in the ma,nner in which he 
was brought he1'e, clothed with no I'ighb; which It l))'occecling 
uncle!' the treaty could lHwe given him, and no duty which 
this countr)' o\\'es to POl'U 01' to him lIudol' the t!'eat)'. 

'Vo think it yel'y cleHr, thOl'efore, that, in il1\'oking the juds
diction of this court upon the g!'oun<l that the pl'isonel' was 
denied a. right conferred upon him lJ,\' It treaty of the United 
States, he has fa.iled to estalJlish the existence of any such 
right. 
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Tho qnestion of how far his forcihle seizure in another coun
try: and transfer by \'iolence, force, or fraud, to this countl'Y1 
could be made twailnhlc to resist trial in the State comt, for the 
offence no\\" charged upon him, is one ,,'hich we do not fecI 
called upon to decide, for in that transaction we do not sce 
that the Constitution, or laws, or treaties, of the United States 
guarantee him any protection. Thore nrc authorities of the 
highest respectability which boh1 that such fOI'cible abduction 
is no sutlicicnt reason why the party should not nnswcl' wIlen 
bronght within the jlll'is(liction of the comt which llOs tho 
tight to try him fo), snch an offence, and presents no nllilL 

. objoction to his trial in such court. Among the authorities 
which support the proposition are the following: Ee J)al'ld 
ScMt, [) D. & O . .f.-:l:G (lS2D); Lopez dj 8attlei"s OaM, 1 Dearsly 
& Dell's Crown Cases, 525; State Y. 8mWl, 1 Dailey, So. Car., 
La,,', 283 (1820); S. O. if) Am. Dec. 07D; State Y. B"ewstl!]', 7 
Yt. 11S (IS35); J)OW'8 Case, IS Penn. St. 3i (1851); State y. 

ROM' allrt .JI({}m, 21 Io\\'a, 4Jli (18GO); Skip INclmlOlld Y. 

C/lit('r7.Yt({t('.~, (1'1/13 Ridllit.Olld,) 0 (;1'<111c11, 102. 
II mn~\'er this may be, the tlecisi on of tlmt question is as 

1ll1.lCh within the pl'oyince of tho Stllto court, as a. question of 
common law, 01' of the hLw of nations, of which that eOlll't is 
honn(l to take notice, as it is of the courts of the United Stafes. 
And thongh ,,'e might or might not differ with the Illinois 
comt on that subject, it is one in which wo luwe no right to 
re\'ie,,' their decision. 

It JIlust he remembered that this "iew of the subject docs 
not le;l\'e the prisoner 01' the goYel'nment of Pcru without 
l'cmclly for his unnnthol'i~ed seizul'(} within its territory. Even 
this tl'eaty with that country proyides for the extradition of 
persuns charged with killnapping, anel.on c1ema.nd from }Jeru, 
JUlian, the 1art r who is guilty of it, could be surrendered and 
tl'ied in it!'> courts for this violation of its laws. T IG party him
Rolf \voul(t Jwo1mblv Lot be without redress, for he could sll~ 
.Julian ill nn action of tres )118S allll false im )l'isonment and the 
Hcts set out in the plen. woulel without, clonht snstain the actioll: 

,"'herbel' IlL' conlcl l'eeo\'o1' a sum sufficient to justify the action 
,,'onld }lI'o1lahl.\' depend npon moral aspects of the case, which 
we cannot here consider. 
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'We must, therefore, hold that, so far as any question in 
which this court can rndse the judgment of the Supreme 
Oourt of the Stute of Illinois is presented to us, the judgment 
must be 

Affirmed. 

* * * * * 
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FRISBIE, WARDEN, v. COLLINS. 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE SIXTH CIRCUIT. 

No. 331. Argued January 28, 1952.-Decided !'.Iarch 10, 1952. 

1. That a person was forcibly abducted and taken from one state 
to another to be tried for a crime does not invalidate his conviction 
in a court of the latter state under the Due Process Clause of 
the Fourteenth Amendment. Ker v. Illillois, 119 U. S. 436. P. 
522. 

2. A different result is not required by the Federal Kidnaping Act, 
even if the abduction was a violation of that Act. Pp. 522-523. 

3. There being sound arguments to support the conclusion of the 
Court of Appeals in this case that there were "special circum
stances" which required prompt federal intervention, that conclu
sion is accepted by this Court without deciding whether state rem
edies had been exhausted before relief from state imprisonment 
was sought in a federal court. Pp. 520-522. 

189 F. 2d 464, reversed. 

The district court denied respondent's petition for a 
writ of habeas corpus. The Court of Appeals reversed. 
189 F. 2d 464. This Court granted certiorari. 342 U. S. 
865. Reversed, p. 523. 

Edmund E. Shepherd, Solicitor General of Michigan, 
argued the cause for petitioner. With him on the brief 
were Frank G. Millard, Attorney General, and Daniel J. 
O'Hara, Assistant Attorney General. 

A. Stewart Kerr, acting under appointment by the 
Court, argued the cause and filed a brief for respondent. 

MR. JUSTICE Br~AcK delivered the opinion of the Court. 

Acting as his own lawyer/ the respondent SHrley Col
lins brought this habeas corpus case in a United States 

1 We appointed counsel to represent respondent in this Court. 
342 U. S. 892. 
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District Court seeking release from a Michigan state 
prison where he is serving a life sentence for murder. His 
petition alleges that while he was living in Chicago, Mich
igan officers forcibly seized, handcuffed, blackjacked and 
took him to Mic.hi~ He claims that trial and convic
tion under such circumstances is in violation of the Due 
Process Clause of the Fourteenth Amendment and the 
Federal Kidnaping Act/ and that therefore his conviction 
is a nullity. 

The District Court denied the writ without a hearing 
on the ground that the state court had power to try re
spondent "regardless of how presence was procured." The 
Court of Appeals, one judge dissenting, reversed and re
manded the cause for hearing. 189 F. 2d 464.. It held 
that the Federal Kidnaping Act had changed the rule 
declared in prior holdings of this Court, that a state 
could constitutionally try and convict a defendant after 
acquiring jurisdiction by force. 3 To review this impor
tant question we granted certiorari. 342 U. S. 865. 

\Ve must first dispose of the state's contention that 
the District Court should have denied relief on the ground 
that respondent had an available state remedy. This 
argument of the state is a little cloudy, apparently be
cause of the state attorney general's doubt that any 
state procedure used could possibly lead to the granting 
of relief. There is no doubt that as a general rule fed
eral courts should deny the writ to state prisoners if there 
is "available State corrective process." 62 Stat. 967, 28 
U. S. C. § 2254.' As explained in Darr v. Burford, 339 

247 Stat. 326, as amended, 18 U. S. C. § 1201. 
3Ker Y. Illinois, 119 U. S. 436; Mahon v. Justice, 127 U. S. 700 .. 

See also Lascelles v. Georgia, 148 U. S. 537; In re Johnson, 167 
U. S. 120. 

4 "An application for a writ of habeas corpus in behalf of a person 
in custody pursuant to the judgment of a State court shall not be 
granted unless it appears that the applicant has exh~usted the rem-
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U. S. 200, 210, this general rule is not rigid and inflexible; 
district courts may deviate from it and grant relief in 
special circumstances. Whether such circumstances exist 
calls for a factual appraisal by the court in each special 
situation. Determination of this issue, like others, is 
largely left to the trial courts subject to appropriate re
view by the courts of appeals. 

The trial court, pointing out that the Michigan Su
preme Court had previously denied relief, apparently as
sumed that no further state corrective process was avail
able ~ and decided against respondent on the merits. 
Failure to discuss the availability of state relief may have 
been due to the fact that the state did not raise the ques
tion; indeed the record shows no appearance of the state.' 
The Court of Appeals did expressly consider the question 
of exhaustion of state remedies. It found the existence of 

edies available in the courts of the State, or that there is either an 
absence of available State corrective process or the exi.!tence 0/ cir
cumstances rendering such process ineffective to protect the rights 
of the prisoner. [Emphasis added.] 

"An applicant shall not be deemed to have exhausted the remedies 
available in the courts of the State, within the meaning of this 
section, if he has the right under the law of the State to raise, by any 
available procedure, the question presented." 

G The Court said, "Petitioner originally filed a petition for a writ 
of habeas corpus in the Supreme Court of the State of Michigan which 
was denied on June 22, 1949. He then filed a petition for a writ in 
this District, on the ground that the complaint in the state court 
action was defective and that a faulty warrant was issued for his 
arrest, claiming further that he was kidnapped by Michigan Police 
authorities in Chicago, Illinois, and brought to IHichigan for trial. 
This petition was also denied." 

& So far as the record shows, the state's first objection to federal 
court consideration of this case was made after the Court of Appeals 
decided in respondent's favor. A motion for rehearing then filed 
alleged that respondent had made several futile etl'orts to have his 
conviction reviewed. The motion also denied that the particular 
ground here relied on had previously been rnised. 
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"special circumstances" which required prompt federal 
intervention "in this case." It would serve no useful pur
pose to review those special circumstances in detail. They 
are peculiar to this case, may never come up again, and a 
discussion of them could not give precision to the "special 
circumstances" rule. It is sufficient to say that there are 
sound arguments to support the Court of Appeals' con
clusion that prompt decision of the issues raised was de
sirable. 'Ve accept its findings in this respect. 

This Court has never departed from the rule announced 
in Ker v. Illinois, 119 U. S. 436, 444, that the power of a 

. court to try a person for crime is not impaired by the fact 
that he had been brought within the court's jurisdiction 
by reason of a "forcible abduction." 1 No persuasive 
reasons are now presented to justify overruling this line 
of cases. They rest on the sound basis that due process 
of law is satisfied when one present in court is convictea 
oi....cri.me-a£t.er baying been fairly apprized of the charges 
against him and after a fair trial in accordance with con
stitutional procedural safeguards. There is nothing in
the Constitution that requires a court to permit a guilty 
person rightfully convicted to escape justice because he 
was brought to trial against pis will. 

Despite our prior decisions, the Court of Appeals, rely
ing on the Federal Kidnaping Act, held that respondent 
was entitled to the writ if he could prove the facts he 
alleged. The Court thought that to hold otherwise after 
the passage of the Kidnaping Act ((would in practical effect 
lend encouragement to the commission of criminal acts 
by those sworn to enforce the law." In considering 
whether the law of our prior cases has been changed by 
the Federal Kidnaping Act, we assume, without intimat
ing that it is so, that the Michigan officers would have 
violated it if the facts are as alleged. This Act prescribes 

7 See cases cited, supra, n. 2. 
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in some det:l1il the severe sanctions Congress wanted it to 
have. Persons who have violated it can be imprisoned 
for a term of years or for life; under some circumstances 
violators can be given the death sentence. We think the 
Act cannot fairly be construed so as to add to the list of 
sanctions detailed a sanction barring a state from prose
cuting persons wrongfully brought to it by its officers. 
It may be that Congress could add such a sanction.8 \Ve 
cannot. 

The judgment of the Court of Appeals is reversed and 
that of the District Court is affirmed. 

I t is so ordered. 

8 Cf. Mahon v. JWJtice, supra, n. 3, 705. 

52-349 0 - 86 - 3 
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Senator DENTON. One question, Senator Specter. In S. 1372, you 
refer to "a U.S. citizen," and in S. 1429, you refer to "a national of 
the United States." Were you consciously making those distinc
tions, and would you not prefer the use of the term, "a U.S. 
person," which includes permanent resident aliens? 

Senator SPECTER. Mr. Chairman, I think that would be a good 
substitution. 

Senator DENTON. Senator Specter, the value that you lend to this 
hearing certainly calls for an invitation to you to join us here for 
the rest of the hearing. Indeed, if you have the time, when we have 
to depart, I hope you will accept our invitation to chair the hear
ing. 

Senator SPECTER. Well, thank you very much, Senator Denton. I 
have another commitment. I will return as soon as I finish, to join 
you and participate. I appreciate it very much. 

Senator DENTON. What time do you think you will come back? 
Senator SPECTER. I will be back in about 15 minutes. 
Senator DENTON. Thank you very much. 
Senator SPECTER. Thank you. 
Senator DENTON. Our next witness is the Honorable Abraham D. 

Sofaer, legal adviser for the Department of State. As a former U.S. 
district judge for the Southern District of New York, Judge Sofaer 
possesses the unique ability to analyze the complex legal issues in
volved in international terrorism, and we welcome him to today's 
hearing. 

Your complete written statement, Judge, will be included in the 
record, and if you can summarize your testimony within 10 min
utes, we would appreciate it. 

STATEMENT OF HON. ABRAHAM D. SOFAER, LEGAL ADVISER, 
U.S. DEPARTMEN1' OF STATE 

Mr. SOFAER. Thank you, Mr. Chairman. 
I congratulate you and the members here of the committee for 

having this hearing, and I particularly recognize and appreciate 
the vigor and imagination that Senator Specter brings to these 
issues. His influence is already profound. He had a national reputa
tion for law enforcement before he came to the Senate, and I think 
that his statements and his initiatives have already demonstrated 
that he is an invaluable asset to the Senate and to us all in our 
fight against international terrorism. 

We may have some differences, but I want to say at the outset 
that I value his efforts and his initiatives, because they stem from 
the kind of impatience and concern that we all share about these 
issues. 

I will be very brief, and I trust that you will read the detailed 
comments that I have submitted. I worked hard on this testimony, 
because I care about this bill, and I would like to see aspects of it 
adopted as law. 

In particular, the bill fills a remaining gap in our current struc
ture of criminal jurisdiction over acts of terrorism by making 
criminal violent acts committed against U.S. nationals. I agree 
with you, "U.S. persons" would be the right formulation. And I 
have assumed, along with the committee staff and after discussions 
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with them, that section 1373 would be subsumed into section 1429, 
and I have addressed my testimony to section 1429. 

I think that the proposed extension of our jurisdiction is a lawful 
one under international law and makes sense under domestic law, 
so I support it, and I have given you my reasons for that. 

I also think at this stage, at least, that the bill's limitation to vio
lent acts that are acts of international terrorism is a good one, and 
at this point, at least, I would support that as well. 

The Justice Department may feel, though, that that limitation 
raises evidentiary problems that it wants to avoid, and you ought 
to consult with them and think that issue through. 

Now, Senator Specter has repeatedly referred in his testimony to 
the notion of self-help. I want to emphasize that I do not read this 
bill as granting any authority for self-help in the enforcement of its 
provisions. I read this bill as extending our jurisdiction, and that, 
therefore, whatever appropriate measures should be taken in the 
exercise of that jurisdiction should in fact be taken. 

In general, I would say that seizure by U.S. officials of terrorist 
suspects abroad might constitute a serious breach of the territorial 
sovereignty of a foreign state, and could violate local kidnaping 
laws-that is, the people who do the seizing could be, in fact, crimi
nals under local law. Such acts might also be viewed by foreign 
states as violations of international law and incompatible with the 
bilateral extradition treaties that we have in force with those na
tions. 

I want to be colloquial with you in this, Senator Denton, and ask 
you to stop and think about the implications of using self-help as a 
regular routine. There may be exceptional cases in which we do 
have to resort to those kinds of techniques, but Senator Specter 
mentioned that this is no different than an arrest in Philadelphia. 
I would remind you that eertain law enforcement actions taken in 
Philadelphia can cause great concern and controversy within a 
city, within a State, within a nation. Now, you must put that to
gether with the fact that it is not just Lebanon that might fail to 
extradite a terrorist. Which are the countries that fail to extradite 
terrorists in this world? 

Let's start with France. Can you imagine us going into Paris and 
seizing some person we regard as a terrorist, in violation of French 
law-or into Switzerland-or in the territory of other allies that 
have occasionally invoked various exceptions to the extradition 
treaties that we have? This is a very sensitive issue. 

I want to also add-and I think this is an important underlying 
comment I have to this bill and this committee-that we, the 
United States of America, are one of those nations who fail to ex
tradite terrorists. 

Now, the first question that that raises for me with you is, how 
would we feel if some foreign nation-let us take the United King
dom-came over here and seized some terrorist suspect in New 
York City, or Boston, or Philadelphia, or Kentucky, or Utah, or 
someplace else, because we refused through the normal channels of 
international, legal communications, to extradite that individual? 

The committee must also keep in mind our stature and our posi
tion vis-a-vis the rest of the world. While we are considering meas
ures of self-help of this kind-I do not regard this measure as one 
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of self-help-but while we are discussing issues of self-help, we are 
at the same time considering a United States United Kingdom 
treaty that would in fact overturn some of the decisions in which 
the United States has refused to extradite murderers to the United 
Kingdom. 

I think, Senator Denton, Mr. Chairman, that we really need to 
think about our own consistency vis-a-vis the world here. If we are 
going to go out, and you want us to go out and be tough in the 
world, and I agree with that. I cannot face the world, however, and 
Ambassador Oakley, who is in charge of terrorism in the State De
partment, cannot. face our allies in the world and ask them to turn 
terrorists over to us and tell them that, occasionally, we may have 
to come in and grab some people, if we at the same time are invok
ing all kinds of arcane notions to deny extradition of terrorists to 
those same foreign nations. I think you understand my point. 

Senator DENTON. I certainly do, Judge. 
r am very aware that one facet of American characteristic that 

can be nationally identified is that we sit here, unconscious of ter
rorism for decades, while others are subjected to it. We cannot 
overreact in terms of trying to do something tough and, as you say, 
generalize from something like the Barbary pirates in their own 
country of Tripoli, which is a good example of precedent with re
spect to American toughness, when the other nations were cowered 
by those pirates. But that was in their own country. We cannot go 
in and, by our own legislative initiatives, preempt the legislation 
existing in other countries. And that is why you are testifying 
today, and I think we intend to be extremely careful in that re
spect. 

Mr. SOFAER. That point about the Barbary pirates leads me to 
one of my few remaining observations, and that is the point that 
you made, which I think is so important, that terrorism is the most 
widely used form of warfare in the world today. Those were your 
words, I think. 

The Barbary pirates, if you remember, was a war. It was not a 
declared war, but the government in Tripoli cut. our flag down in 
the Embassy compound, and that was an act of war in those days. I 
think it should be an act of war today as well. We regarded it that 
way, then, and we went to war with them. We sent a fleet out. It 
was authorized by the President. And we took on their fleet. 

All those events were acts of war and foreign diplomacy. And 
that brings me to the jurisdictional provision of this bill. This bill, I 
think, too broadly treats the enforcement mechanism as being lim
ited to a normal, regular law enforcement technique. It gives the 
Attorney General jurisdiction, and it should-the Attorney General 
is our chief law enforcement officer-but it says, indeed both the 
bills do, that he has the capacity and the authority to call upon all 
the other agencies of the Government, including the Army, Navy, 
Air Force and Marines, presumably, and the State Department, 
and that they shall-and it uses the word "shall"-give him what
ever support he asks for. 

It seems to me, Senator, that the issue of terrorism and what we 
do about terrorism is a very sensitive one overseas. It has got diplo
matic implications, it has intelligence implications. And the way 
we have been doing this within the executive branch is through co-
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ordinated interagency activity under the general leadership of the 
Vice President and the NSC. We have under consideration right 
now the question how to reorganize the executive branch to deal 
with terrorism. 

My basic point is that this bill should not mandate a particular 
form of internal organization within the executive branch. Wait 
until Admiral Holloway concludes his study of this subject and 
makes his recommendations to the President, and the NSC decides 
and the President decides what should be done. 

Senator DENTON. Judge, if I may, would you yield for a moment? 
I totally agree with that kind of approach, and indeed, that has 
been the kind of principle we are departing from. Admiral 
Holloway and I will be meeting tomorrow. I, too, believe that the 
approach should be institutional, fundamental, and not spurty and 
trendy, but I do understand the wish of Senators and others to par
ticipate, and we must consider their legislation. But I am sure we 
are in agreement that that legislation will be cleansed before it 
gets to the floor insofar as possible so as to represent sound legisla
tion by international scrutiny as well as national mood. 

Mr. SOFAEil. Well, in light of that reaction and your earlier reac
tions to the points I have been trying to make here, Senator, par
ticularly the principal ones, I am going to do what I wish many 
lawyers had learned to do when they argued before me during my 
years on the bench-stop while I am ahead. 

Thank you very much. 
[The following statement was submitted for the record:] 
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PREPARED STATEMENT OF ABRAHAM D. SOFAER 

Mr. Chairman and members of the committee, it is a 

privilege to be invited to testify before you today on S. 1429, 

the "Terrorist Prosecution Act of 1985", introduced by Senator 

Specter. We in the Executive Branch who are involved in the 

fight against international terrorism have for some time 

recognized and appreciated the vigor and imagination that 

Senator specter has brought to the search for new legal means 

to bolster our anti-terrorism capabilities. While we have 

differed on the wisdom and utility of c~rtain specific 

proposals that have been advanced in this area, we share his 

and your commitment to look for all possible legal means to 

counter the menace of terrorism. 

As Senator Specter noted in his remarks introdUcing the 

n~asure we are discussing today, the last Congress saw some 

notable achievements in the construction of new legal tools to 

deal with international terrorism. The establishment of U.S. 

criminal jurisdiction over aircraft sabotage and hostage-taking 

and authority to issue rewards will prove helpful in our fight 

against terrorism. 

The subject of today's session is S. 1429. This proposal 

is in part aimed at filling a remaining gap in our current 

structure of criminal jUrisdiction over acts of terrorism 

committed against Americans abroad. It would make criminal 

under United States federal law violent attacks committed 

against United States nationals when those acts qualify as 

"acts of international terrorism,· as defined in 50 U.S.C. 

SlBOl( c) • It would impose on persons convict.ed of carrying out 

such at'tacks the existing severe federal penalties for offenses 

such as mu~der, assaUlt, or k~dnapping. 
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We believe that this proposed extension of jurisdiction is 

both warranted by reality and logic, and consistent with 

international law. On the question of the substantive utility 

of this proposal it should be sufficient to remember the 

murder, on June 19, of six u.s. citizens four Marine embassy 

guards and two civilian contractors. They and several 

Salvadoran citizens were shot down in cold blood by terrorists 

with automatic weapons as they sat at a sidewalk cafe in San 

Salvador. The murders of the foUr Marines are crimes under 

u.s. law (18 U.S.C. 1116), since the Marines, as embassy 

guards, were internationally protected persons. The murders of 

the two American civilians are not presently U.S. crimes. Had 

the two civilians, on the other hand, been taken hostage 

instead of murdered outright, the act would have been a federal 

crime under the Act for the Prevention and Punishment of the 

crime of Hostage-Taking (codified at 18 U.S.C. 1203), which was 

passed in the last Congress in large part due, I might add, to 

the work of this subcommittee. There is no compelling reason 

why the seizure of a private u.s. citizen abroad as a hostage 

should be a U.S. federal crime but the terrorist murder of that 

same U.S. citizen should not. This incident alone serves to 

highlight the real need for a measure of the type Senator 

Specter has introduced. 

In his introductory remarks Senator Specter referred to the 

well-known international legal principle of protective 

jurisidiction, whereby a state is entitled to exercise criminal 

jurisidiction over acts occuring outside its territory if such 

acts have a potential adverse effect upon its security or the 

operation of its governmental functions. We agree that 

international law supports an extension of criminal 

jurisidiction to the type of offenses covered by this 

legislation. Acts of international terrorism by definition are 

aimed at affecting by coercion and extortion the policies and 

L _____ _ 
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practices of a Government. While the United States Government 

is not the only government that has been targetted by 

terrorists, it is clear that terrorists are turning now more 

frequently to violence against our citizens abroad as a means 

of attempting to influence U.S. policy. We cannot allow them 

to succeed, and the contribution that this bill can make in our 

struggle to bring these criminals to justice is most 

welcome. 

In that regard, I note that the bill is limited to violent 

attacks carried out "in an act of international terrorism." 

such a limitation restricts the bill's scope to the problem 

that the bill seeks to address. It is also supported by 

practical considetations. Even though some States may extend 

their criminal jurisidiction generally to serious crimes 

against their nationals abroad, any such extension should be 

implemented cautiously. Local authorities bear the primary 

reponsibility for law enforcement within their territory, and 

in the cas~ of most crimes against Americans abroad there is 

ordinarily no reason for us to consider asserting our criminal 

jurisdiction extraterritorially. As Senator Specter noted, we 

want to focus our efforts on international terrorism, not 

"barroom brawls." 

We would not be surprised if the Department of Justice had 

concerns about making it an element of the offense that the 

deed in question have been done "in an act of international 

terrorism." This requirement could raise evidentiary and 

constitutional problems that could unduly complicate 

prosecutions under this legislation. While the Department of 

State is comfortable with the bill in this respect as drafted, 

we believe that investigatory and prosecutorial concerns 

deserve careful attention from the Committee, and we may in the 

future develop with Justice a joint position on this issue. 
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Senator Specter also noted, in his remarks introducing S. 

1429, that we must be willing to exercise our lawful right to 

apprehend criminals abroad and bring them back to the U.S. for 

trial. I was glad to see that the bill does not provide for 

any ·self-help~ measures. The Due Process clause of the 

constitution does not automatically preclude U.S. courts from 

trying persons forcibly seized abroad by U.S. authorities. It 

would be wrong, however, to extrapolate from this the 

conclusion that such seizures themselves are perfectly lawful. 

Indeed, the. burden of Justice Black's opinion in Frisbie v. 

Collins, 342 U.S. 519 (1952), was that the trial of a person 

seized abroad may be legal notwithstanding the possibly illegal 

nature of the seizure. This is not the occasion to address in 

detail the legality or necessity of seizing persons abraod, or 

of other techniques that might be used to get them physically 

within our territory. In general, seizure by U.S. officials of 

terrorist suspects abroad might constitute a serious breach of 

the territorial sovereignty of the foreign state, could violate 

local kidnapping laws, and might well be viewed by the foreign 

state as a violation of international law and as incompatible 

with any bilateral extradition treaty in force. ~et, self help 

is sometimes necessary in various areas of public and private 

law, ande this area is no exception. In light of the fact that 

the bill itself contains no self-help prOVision, I will leave 

to a more appropriate occasion a further treatment of this 

question, which in any event should proceed only after close 

consultatfon with the Department of Justice and other 

interested agencies. 

The shortcomings .of self-help measures do, however, highlight a 

more fundamental point: that the nature of international 

terrorism requires us to rely on international cooperation and 

diplomacy to bring international terrorists to jUstice. In 

part this r~flects a basic fact abdut international crime --
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that it is often by its nature activity the control of which 

requires coordinated, transnational communications, 

investigation and cooperation. Viewed against ~his background, 

it becomes clear that making an activity a crime under U.S. law 

is an indispensable first step, although not a complete 

response, to international criminality. Because unilateral 

u.s. actions to bring international suspects to justice can be 

ineffective and are fraught with legal difficulties, we must 

normally proceed along established international channels which 

rely on extradition and other forms of international 

cooperatior.. 

In addition, we must recognize that international 

activities such as terrorism, narcotics trafficking, and other 

types of serious criminal conduct that crosses international 

boundaries, have important and inescapable foreign policy 

implica~ions. When legal actions are taken in these areas, 

foreign policy concerns will often influence the proper 

result. Moreover, we have witnessed terrorism that is either 

sponsored or c9ndoned by foreign nations, among which are some 

determined enemies of the U.S. This makes the subject of grave 

importance to the Secretary of state in dealing with the 

nations involved. The goals and objectives of international 

terrorists are political, and even strategic, and an effective 

response to.their activities requires an awareness of all 

relevant international political circumstances. 

Because of these inescapable facts of internationul life, 

'international law enforcement must be recognized to be in part 

an element of foreign policy and international diplomacy. To 

see it instead strictly as a matter of routine law enforcement 

to be handled in the same manner as domestic law enforcement 

would be a grave mistake,. with grave implications for the 

effective conduct of foreign affairs. This is why the present 
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Administration has approached international terrorism as a 

subject in which several agencies have important contributions 

to make, and why the National Security council and Vice 

President Bush in particular have taken the lead in 

coordinating international antiterrorist activities. A study 

is presently under way within the Executive Branch on how most 

effectively to organize against international terrorism. 

In this connection, I would note that the bill, unlike 

prior enactments in the area, appears to mandate a particular 

allocation of responsibility for international law enforcement 

within the Executive Branch. subsection 2321(e) in section 

2(a) of the bill would appear to authorize the Attorney 

General, in effect, to command the resources of all Federal, 

state and local agencies, including the armed forces of the 

United states. s. 1429 also differs from 18 U.S.C. 1116 

(criminalizing murder and manslaughter of_foreign officials, 

official gue~ts, or internationally protected persons) and 

similar provisions elsewhere in the Code, which provide only 

that the Attorney General may request assistance from other 

agencies, leaving it to them to respond in accordance with 

their respective jUdgments. 

I do not wish to dwell on the precise linguistic 

formulations previously adopted, since the the more fundamental 

question concerns how the U.S. Government should coordinate its 

response to international terrorism and who should participate 

in making that determination. Ultimately, the President must 

decide how best to direct U.s. agencies, in particular the 

armed forces, to carry out international law enforcement 

activities relating to acts that occur abroad, that sometimes 

involve foreign states, and that always raise diplomatic, 

strategic, military and political considerations. A statute 

mandating a particular allocation of functions within the 
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Executive Branch would hinder our ability to respond in the 

most effective and appropriate manner to the international 

terrorist threat. 

Before concluding, I would like to point to a concrete 

e~ample of the type of international cooperation that is 

essential to effective international law enforcement. On July 

17 the President transmitted to the Senate the recently signed 

Supplementar¥ Treaty Concerning the Extradition Treaty Between 

the Government of the united states of America and the 

Government of the United Kingdom of Great Britain and Northern 

Ireland. I am scheduled to testify specifically on this new 

treaty before the Foreign Relations Committee later this week, 

so I will not spend much time on it here. That treaty 

represents, for the United States, an imperative step to 

maintain our credibility in the search for effective means of 

ensuring that terrorists cannot escape justice by fleeing from 

one country to another and claiming that their criminal acts 

were political in nature. Our own federal courts have, in 

several recent cases, refused to extradite accused or convicted 

terrorists who are members of the Provisional IRA. Most 

recently, the extradition to the United Kingdom of Joseph 

Patrick Doherty was refused by a Federal district judge on the 

ground that Doherty's murder of a British Army Captain and his 

violent escape from a Belfast prison where he was awaiting 

sentencing for that murder were political offenses. This is an 

intolerable situation, which we hope and expect will be 

remedied by the new U.S.-U.K. Supplemental Treaty. That is an 

effort to which you should give your full support. Indeed, we 

cannot r~asonably or credibly advance positions such as those 

in the proposed legislation before this Committee, and at the 

same time refuse to cooperate with our allies who seek our help 

through proper channels in bringing terrorists to justice. 
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There are a few technical points I would like to make 

regarding the text of the bill. I note that subsection (b), 

referring to assaults and other violent attacks, contains the 

specific jurisdictional limitation "in any foreign country or 

in international waters or airspace,' while sUbsection (a), 

referring to killing or attempted killing, does not. 

subsection (a) therefore would, in contrast to sUbsection (b), 

apply domestically as well as abroad. While I leave the legal 

policy aspects of such domestic application for Justice 

Department comment, I would say only that the reason for this 

distinction in the current text of the bill is unclear. 

Further, sUbsection (b) refers to violent attacks on the 

'offical premises, private accomodation, or means of transport" 

of a victim. As regards foreign officials, official guests, 

and internationally protected persons, such acts are already 

criminal under 18 U.S.C. 112(a). As regards others, i.e. 

private citizens, we woul~ question whether such a provision, 

which derives ultimately from the international legal 

protections for diplomats codified in the Vienna Convention on 

Diplomatic Relations, is necessary or appropriate. Finally, 

subsection (d), which contains the phrase "irrespective of the 

nationality of the victim", appears unnecessary in light of the 

bill's coverage of U.s. nationals only. 

Finally, I must note that the Department of Justice has not 

yet been invited to testify on this bill. Of course, I would 

expect that Justice's views would be sought before the 

legislation continues through the committee process. 

In conclusion, it is a pleasure to be able to support the 

speedy passage of S. 1429, with the changes I have suggested. 

I am ready to answer any questions you may have. 

52-349 0 - 86 - 4 
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Senator DENTON. Thank you, Judge. 
Mr. SOFAER. If you have any questions, I would be happy to 

answer them. 
Senator DENTON. Yes, we do. We do have under consideration an 

omnibus antiterrorism bill, which will be introduced after the 
recess. And in developing this legislation, the question has arisen 
on the issue of ransom payments. 

Ambassador Oakley testified-and he will be testifying again 
today-at one point in the joint hearings on May 15, that it is the 
policy of the U.S. Government not to pay ransoms. My question to 
you! sir-and I would be grateful to have Ambassador Oakley's 
comments, as well-should the Congress go so far as to enact legis
lation which criminalizes the payment of ransom or the negotiation 
for the payment of ransom by individuals and corporations, as has 
been done in Singapore? 

I ask that just for the record, principally. I would note that there 
was a major drop in kidnapings and ransom demands in Singapore 
after the law's enactment, and there are other countries moving in 
that direction, such as Argentina, Venezuela, Colombia, and Italy. 

If you think that we should move in that direction, but have dis
tinctions that you would care to make, it would help us as we pro
ceed in the development of the omnibus bill-if you care to distin
guish between u.S.-controlled multinational corporations, the Gov
ernment itself, anything you could offer constructively at this time 
would be of assistance to us. 

Mr. SOFAER. Well, first of all, I would want to distinguish be
tween a ransom and a reward and make it clear, whatever you do, 
that you do not want to prevent private groups from joining the 
Government in giving awards for the arrest and prosecution of ter
rorists. I gather you agree with that. 

With respect to the payment of ransoms, it is a new thought for 
me, and I would like an opportunity to study it. I will be happy to 
get back to you in writing and even insert within the record, if you 
wish, our answers to that. 

Senator DENTON. That would be fine. The amended International 
Trafficking in Arms regulations, which was referred to earlier, pur
port to cover the providing of any training, logistical, mechanical, 
maintenance or technical services to the armed forces or intelli
gence services of a foreign entity. As you may know, this is one 
problem which we attempted to deal with through the introduction 
of S. 2626 last year, and we sort of went back to "go" on that legis
lation. How, in your view, WQuid the amendments to the ITAR reg
ulations cover training of foreign nationals in domestic mercenary 
camps? 

Mr. SOFAER. Well, I would not know. I would have to sit down 
and study that. I think that, just as I said earlier, we are going in 
different directions on terrorism measures, with respect to the 
United States-United Kingdom treaty and our own extradition 
rules and what we want to do here in this committee. We may be 
going in different directions in some other areas, as well. 

I think that the Senate has to come to grips-indeed, the Nation 
has to come to grips-with the reality of international terrorism 
and its state sponsorship. And the Senate and the Congress have to 
come to grips with the fact that you are going to have to give the 
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President and the Secretary of State and the military and the 
CIA-they are our CIA, it is the U.S. CIA; that is sometimes forgot
ten in the Congress of the United States-the capacity to deal with 
intelligence training, and with milital'y actions taken against our 
allies. If we are going to be deprived of the capacity to do some
thing about those underlying causes that you have put your finger 
on, we are ultimately not going to be able to deal with this prob
lem. 

These laws are fine, they are excellent. I support this kind of ex
tension of jurisdiction. But ultimately, this is as you have said a 
war. As President Reagan said, this is the modern form of warfare. 
This is a way for them to attack us and our people without declar
ing war on us, purportedly, therefore, immunizing themselves 
somewhat from the kinds of military actions we normally associate 
with war. 

Congress has to realize that and has to be more flexible with the 
executive branch vis-a-vis actions short of war. And intelligence 
and these other things that you are talking about are the sorts of 
issues that we have to address and be more consistent about in 
terms of what we want to achieve. 

Senator DENTON. Well, for what it is worth in the contribution to 
perspective, I generally agree with your characterization of the sit
uation, and I would offer lhy own view that prior to the Geneva 
Convention, the Hague Convention, the League of Nations, the 
United Nations, aggressive activity against nations by other na
tions or groups was usually an overt act, involving warfare. In
creasingly, as the web of inhibitions against overt aggression were 
sown through those events that I mentioned, those organizations 
and efforts on the part of mankind, humankind, thE' community of 
nations, we squeezed out to a degree the overt act of aggression, 
and in Korea, we had a somewhat subdued and disguised version; 
in Vietnam, an even more nuanced and hidden and intentionally 
ambiguous move, in which terrorism in the sense that we are using 
it was employed by the North Vietnamese against the South Viet
namese. We never did fully cope with that, nor did we handle the 
general situation over there well at all, principally because we 
have not understood the biology of terrorism, intimidation, if you 
will, which is now down at a level at which you have government 
by intimidation-you have the block system in Nicaragua, in 
Havana, in Moscow-that kind of experiential policy development, 
organizational development, that the Marxists are good at has 
taken root in international forces and trends adopted by other na
tions which are not necessarily Marxist at all and supported by 
Moscow, because terrorism does not affect adversely dictatorial 
governments; it affects democracy generally across the world. And 
we are in a very early learning stage in this country about the situ
ation. I agree with the need to proceed cautiously, comprehensive
ly, and basically, because we have a problem with identification of 
that which we are talking about-terrorism with a capital 'IT," ter
rorism with a small lIt," if you will. 

So I am in no rush, Judge, and I am very much in agreement 
with the context of your remarks, and thank you very much for 
them this morning. We shall work closely with you. 
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Incidentally, I want to mention that this domestic mercenary 
training is a rather widespread situation in the United States and 
one which we are trying to address to develop an understanding of 
to see if there is any legislation needed. We do not have any preju
dices in that respect to begin from, but my staff director, Joel 
Lisker, here on my right, with not inconsiderable experience in the 
field required, will be visiting one of those camps in my own State, 
starting tomorrow. 

Thank you again for your testimony. 
Mr. SOFAER. Thank you, Senator. 
Senator DENTON. We shall be working closely with you, sir. 
Mr. SOFAER. I look forward to it. 
[The following information was subsequently submitted for the 

record:] 

SUPPLEMENTARY ANSWER OF STA'l'E DEPAR'rMENT LEGAL ADVISER ABRAHAM D. SOFAER 
TO QUESTION OF SENATOR DENTON 

Question. Should Congress enact legislation to criminalize payment of ransom in 
hostage-taking situations by private U.S. persons? 

Answer. Activities by U.S. private persons in hostage-taking situations which un
dermine the policy of the U.S. Government that no concessions should be made to 
terrorism are a matter of serious concern to us. We are consulting closely with the 
Department of Justice to determine the most appropriate and effective means of 
dealing with such activities. New legislation to criminalize such activities is one 
option under close review. We welcome the Senator's interest in this matter and 
look forward to a continued exchange of views on it. 

Senator DENTON. We invite our next witness, the Honorable 
Robert B. Oakley, to come forward. He is the Director of the Office 
for Counterterrorism and Emergency Planning at the Department 
of State. Ambassador Oakley is a leading expert on the subject of 
international terrorism and, at the recent Judiciary and Foreign 
Relations joint hearings, he presented a very detailed analysis of 
the current trends in terrorism and this country's ability to re
spond adequately to the threat. 

Ambassador Oakley's testimony was helpful and enlightening at 
that time, and we anticipate the same today. 

I have just received word from a man who means what he says, 
Senator Thurmond, that I must come to the Judiciary Executive 
Committee meeting; they are lacking a quorum. So, after welcom
ing you today, Ambassador Oakley, I must turn the hearing over to 
Mr. Lisker temporarily, until the return of Senator Specter or 
myself. 

Your entire written statement will be placed in the record, and if 
you could summarize it in 10 minutes, Mr. Ambassador, orally, we 
would appreciate that. 

Thank you. 
Mr. LISKER. Ambassador Oakley, would you like to begin? 

STATEMENT OF HON. ROBERT B. OAKLEY, DIRECTOR, OFFICE 
FOR COUNTERTERRORISM AND EMERGENCY PLANNING, U.S. 
DEPARTMENT OF STATE, WASHINGTON, DC 

Mr. OAKLEY. Mr. Chairman, thank you for the opportunity to tes
tify here today along with Judge Sofaer on behalf of the State De
partment in order to discuss our continued joint efforts to counter 
international terrorism. 
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The contribution that this committee has made-Senator Denton 
and Senator Specter, in particular-is very substantial and greatly 
appreciated. 

The initiatives, the hearings, the studies which have been under
taken by this committee have contributed a great deal to the un
derstanding on the part of Congress and public opinion, and also on 
the part of the executive branch, of the J:eal nature of the threat. 

The fact that we have been able to share informally and formally 
our reactions to your ideas, and to bring our ideas to you, members 
of this committee, and get your reactions, has been very, very help
ful to both branches and to the overall effort of combating interIla
tional terrorism. 

We appreciate that, and we look forward to continuing this very 
good working relationship. 

I will not attempt to duplicate Judge Sofaer's excellent discus
sion of the details of the legislation which has been proposed, nor 
can I come close to matching his background in dealing with such 
legislation, given his record and his experience as a prosecutor and 
as a judge. And as you have heard, he is also an eloquent orator. 
We are delighted to have him with us as a member of the State 
Department team. 

Let me offer three thoughts very quickly, primarily related to 
the foreign policy and diplomatic aspects of our antiterrorism 
effort, in which we find this bill to be helpful. 

It is a useful component in our effort to obtain extradition of per
sons we seek to bring to trial or to persuade another government to 
prosecute. It emphasizes the view of the United States that crimi
nal acts by terrorists, particularly murder and attempted murder, 
and bombings, are crimes which require punishment. This is a very 
important principle. 

The brutal slayings of Robert Stethem, the Navy diver, last 
month, William Stanford and Charles Hegna, the two AID audi
tors, last December, and the shooting of six Americans at a restau
rant in EI Salvador on June 19, were acts of murder. The only 
thing which these people had done was to be in the wrong place at 
the wrong time. 

These should indeed be crimes in every nation's book. We hope a 
means can be found to persuade all governments to adopt this 
point of view. 

rfhe second point about the legislation is, it is a useful step in 
developing the international legal framework. As we said, we 
would like to see other countries adopt this approach of treating 
terrorist acts as criminal acts. We would like to see each country 
act unilaterally. We would like to do it on the basis of bilateral 
agreements of the sort that we are trying to work out with United 
States-United Kingdom on extradition, which makes clear that it is 
criminal activity and not political offenses. We would welcome 
some sort of broader international treaty or convention of the sort 
that have been adopted dealing with hijacking, sabotage, taking of 
hostages, things of this sort. 

As Senator Specter pointed out, this takes a long time. There
fore, the United States setting the lead, showing the world where it 
stands, is, we think, a very useful approach. 

----------------------------------------------.----------~ 
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We would encourage other states to adopt legislation embodying 
the same principle, that is, terrorist acts are criminal acts. 

Third, the legislation is symbolic. It underscores the magnitude 
of our reaction against a series of recent violent murders of Ameri
cans overseas. This may be intangible, but is nevertheless very im
portant in our overall efforts. 

S. 1429 and previous laws do not provide solutions in themselves 
to such complicated, far-reaching problems, but they should be 
viewed as tools or weapons, as part of our overall arsenal to do 
away with the terrorist threat, to make clear to the world that acts 
of terrorism are neither glamorous acts, nor part of some romantic 
fight for freedom, but criminal actions, plain and simple. 

Judge Sofaer has expressed very clearly, I think, some of our res· 
ervations as to the detail and dealt with the legal issues brilliantly. 
So there is no need for me to get into that; it is a subject for which 
I am not qualifIed. But it is essential to emphasize the efforts to 
strengthen the international legal framework must continue and 
that it is a two-way street. We have to be consistent. We must rec
ognize that terrorists from other countries who have committed 
murders or other criminal acts sometime seek refuge in the United 
States. We must be willing to help the governments of these coun
tries bring such terrorists to justice, treating them as criminals and 
not indulging their claims to have been politically inspired or be
lievers in some romantic cause. This is important. 

It is important to recognize, as Senator Denton pointed out, that 
there may be other inconsistencies in our approach to terrorism 
which cause other governments to be less cooperative with us than 
they might be. The question of mercenary training camps is a very 
interesting one. I am not at all sure of the legal situation, but I can 
tell you that politically abroad, it has hurt us very badly-not just 
in India, but in countries like the United Kingdom, where they are 
aghast that there is the possibility in the United States for merce
naries, either American or other, to come, to get training, to pay a 
fee, to enroll as if you were going to basketball camp or football 
camp, and come out with the sort of training that enables you to 
commit terrorist activities. 

I am not sure they understand exactly what goes on in the 
camps, but the image which has been projected links Sickh terror
ists whom we know to have been engaged in attempts to assassi
nate Indian Government officials in this country. Having gone 
through a camp like that, the image abroad is that the United 
States is very permissive. We are, in a way, seen as encouraging 
terrorism, but at the same time, we are telling everyone else to 
crack down on it. What goes on in the United States is one thing, 
and what happens abroad is something else. So that is a question 
that does have to be dealt with in terms of inconsistencies in our 
approach. 

Senator Specter [presiding]. How many of these training courses 
are there, Ambassador Oakley? 

Mr. OAKLEY. It beats me, Senator. 
Senator SPECTER. Are they subject to any governmental regula

tion at the present time? 
Mr. OAKLEY. This is a question that really needs to be addressed 

by the Justice Department. From the talks we have had with them, 
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it is a very complicated thing. It depends on whether you are using 
prohibited types of armS and whether you are using them on an 
active basis or whether you are using them only for demonstration. 
It is very complicated. There are survival courses. What is merce
nary training, what is survival training, what is training in the use 
of arms which are considered legal. It is very, very complicated, 
and I was addressing only the political impact abroad, where we 
are perceived as being inconsistent, following up on Judge Sofaer's 
comment that we are seen occasionally as being inconsistent in our 
application of the principle of extradition. 

Senator SPECTER. Well, I believe that we could regulate and pro
hibit such institutions. The essential question would be, what is 
their purpose. If their purpose is to engage in a(!ts of terrorism, or 
to train people to undertake illegal conduct, that would certainly 
be within the reach of legislation to make that illegaL We could 
stop that. 

Mr. OAKLEY. I am sure that none of them would describe their 
purpose as being that, but--

Senator SPECTER. It does not matter so much what they describe 
as to what is the fact. . 

Mr. OAKLEY. That is right. But in any event, the main thrust of 
the remarks that I was making before you came in is that we sup
port very strongly the principle in your legislation. We rnay have a 
few differences as to detail, some of which Judge Sofaer has ex
pressed very precisely and very eloquently, but the principle of 
treating terrorist acts as criminal acts is one we subscribe to. 

Senator SPEC'l'ER. Ambassador Oakley, reluctant as I am, I am 
going to declare a recess for just a few minutes, and the reason is 
that the immigration bill is under consideration in the full Judici
ary Committee in the executive session-Senator Denton went 
back to make a quorum-and I have just checked; they need my 
presence there to make a quorum. So Senator Thurmond asked 
that we recess it for 15 minutes. Senator Denton and I will return. 
This is a very important subject, and I believe that the Senators 
ought to be here to hear this testimony. 

So we will take a 15-minute recess. 
Mr. OAKLEY. I have completed my testimony, Senator Specter, 

and it just complements Judge Sofaer's, so this is a fine time to 
have a recess. 

Senator SPECTER. OK. There are some questions that I know I 
want to ask, and I am sure Senator Denton will have some, too, 
and I would also like to ask Judge Sofaer some questions. 

Can you remain, Judge? 
Mr. SOFAER. I have an appointment with another Senate commit

tee. I could return after that, but that would be around 11:30, possi
bly. I have to go to the Foreign Relations Committee at 10:45. 

Senator SPECTER. Well, step forward, Judge Sofaer, and let's talk 
for a bit now and see if we can't cover it. 

Mr. SOFAER. Yes. I will join Ambassador Oakley at the table 
here, and we will just sit here on the firing line, both of us. 

Mr. OAKLEY. I have got to go to another firing line at 11. There is 
a meeting that is being organized with some of the families of the 
seven remaining hostages, and a number of Members of Congress, 
where I have to represent the State Department. 
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Senator SPECTER. Would you gentlemen think it useful or 
unadvisable to comment on the issue raised by the New York 
Times article of last Thursday about a grand jury now being in 
process to return indictments as to the three terrorists who hi
jacked the TWA plane-I do not want to pursue that matter if you 
think it would be harmful to any activity which is under way, but 
if it would not be, it is a matter of great public concern, obviously. 

Mr. SOFAER. Well, I think the Department of Justice should be 
consulted on that. Indeed, I would note they were not invited to 
testify here, and I assume that you will not go forward with the 
legislative process without getting their input on all the relevant 
issues. But I would think that that is really a local law enforce
ment activity. The grand jury process is secret, controlled by rule 
6, as you know, of the Federal Rules of Criminal Procedure, and so 
I feel it would not be appropriate for us to discuss. 

Mr. OAKLEY. All we could say, Senator, is that of a general 
nature, this is indeed the principle thac you have been espousing 
for some time, that terrorist acts should be made criminal acts and 
should be treated as such under U.S. law. As Senator Denton point
ed out, your committee was instrumental in getting several things 
through, legislation that had been pending, to give force to the 
Montreal and Tokyo Conventions, which enables us to apply more 
broadly this principle of making terrorist activities a criminal act. 
Your bill would cover the gap which still remains. 

Therefore, as a general matter, without commenting upon the 
specific article, or whatever the grand jury mayor may not be 
doing, we think this is a step in the right direction. 

Mr. SOFAER. We have made a demand for appropriate law en
forcement actions by the State of Lebanon. That has been put in 
place, diplomatically. 

Senator SPECTER. What has the response been, Judge? 
Mr. SOFAER. Well, I have read in the papers, along with you, that 

they have issued warrants for the arrest of three identified people. 
And we do not have any information that would lead us to believe 
that they are ill informed as to the identities of those people. 

Senator SPECTER. Assuming that we know they are identified, as
suming that they are not taken into custody by the Lebanese, that 
they ignore our request and they have not taken them into custo
dy, to the best of our knowledge at the moment, so we do not have 
them in our custody, would you think it appropriate to proceed 
under the line of the Ker case and bring them back alive? 

Mr. SOFAER. Well, you missed my testimony. I take issue with 
your view that it is no different to arrest somebody in Lebanon 
than it is in Philadelphia. I think it is different. And I think that 
before we act in any kind of self-help manner, we should be very, 
very cautious, and view that as a most extraordinary act. 

As I pointed out when you were not here, the nations that fail to 
produce people intentionally-and unintentionally-when we make 
extradition demands go far beyond the State of Lebanon. They in
clude States like France, Switzerland, and other allies. And there 
are many rules that people rely on to refuse to produce people 
through legal channels. And the United States is one of the viola
tors of this very principle: we, our courts, h, .... ve invoked rules, polit-
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ical offense exceptions and whatnot, to refuse to send murderers to 
the United Kingdom and other States. 

So I think you have to realize that it is not an easy thing to au
thorize, and certainly not something you would do as a routine 
matter. 

With Lebanon in particular, consider this fact, Senator, that is 
that they just announced-and it may be true-that they have ar
rested those who bombed the U.s. Embassy, and they are going to 
be tried-this is what the public statements indicate-they are 
going to be tried by a military court. And one of their government 
officials has said that they are going to ask for the death penalty 
for those people who bombed the U.s. Embassy. Now, I do not 
know whether it is true, but it may be true. And it may be that the 
Government of Lebanon is trying, to the extent that it is capable, 
to deal with this' problem. They have some fine lawyers over there 
in the midst of this chaos, and they come back to us with all of the 
fine points about why we have to be conscious of our agreements 
with them, and how we have to conduct ourselves so that we do not 
violate international law and accepted principles and our bilateral 
agreements with them. So this is a sensitive area in which, only 
after all the legal channels are exhausted, as you yourself pointed 
out, and only in the kind of case where the interests of the United 
States have been determined through the proper executive process
es at the highest level to require some kind of self-help measure, 
would that be appropriate in my judgment. 

Senator SPECTER. Well, Judge Sofaer, I agree with everything you 
have said. I think when you say we ought to be cautious, you are 
right. When you say it is not routine, I think you are right. When 
you say it is the last resort, I think you are right. When you say it 
is a matter of great sensitivity, I think you are right. When you say 
only after all other channels have been exhausted, I think you are 
right. When you say it ought to be decided only at the highest 
levels, I think you are right. 

But there comes a point where we ought to act, in my judgment, 
and I think the arrests ought to be made, and I think you and I are 
on the same wavelength. It is a question of our legitimate interest 
and the least possible force. And if you pinpoint three individuals, 
and you make arrests, albeit forcefully, after you go through your 
litany-caution, not routine, last resort, sensitivity, decision at the 
highest levels-I just hope we will act in this matter. 

Mr. SOFAER. Well, I hope you will help us put together a good 
team to do this job in West Beirut, in the event this ever becomes a 
reality. I am jesting in part, but I do think that you have got to 
realize that even where we agree finally, that wouldn't it be great, 
and isn't it just so extreme and so outrageous that we should do 
something to get these three-the question then becomes tactical. 
What can VIe do, and how do we do it? Where we can do something, 
where we have got the capacity to do something, the intelligence to 
do something, well, then, that is something that you and I are 
going to be happy was done. But where we do not have the capacity 
to act effectively, and we try to do something, it does not look good 
for us. It does not help America. So we have to keep that in mind. 

Senator SPECTER. I am going to have to leave now, because they 
do not have a quorum. I would help you put together a team. r 
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would have a suggestion for the judge. I might even have a sugges
tion for the prosecuting attorney. 

Let me leave you with one question, and I do have to go back, 
because they have eight Senators there. Have we made a request 
that those who have been taken into custody for the bombing of 
the U.S. Embassy be turned over to the United States for trial in a 
U.S. court, because I think we ought to? 

Mr. SOFAER. I agree with that. And if we have not, I think we 
certainly ought to, if w'e can identify them. This preceded my 
coming on as Legal Adviser, and I will look into it. 

Senator SPECTER. I mean the ones who are in custody now, that 
they are about to start the trial on. 

Mr. OAKLEY. If it is a violation of U.S. law, and presumably, it 
is--

Mr. SOFAER, I will get to work on it. 
Senator SPECTER. All right. We will pursue that, and we will 

recess the hearing for 15 minutes. 
[The prepared statement of Mr. Oakley follows:] 
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PREPARED STATEMENT OF ROBERT B, OAKLEY 

Mr. Chairman, and other Committee members, thank you for 

the opportunity to testify here today with Judge Sofaer to 

discuss our continued joint efforts to counter international 

terrorism. 

Senator Specter's bill, S. 1429, the Terrorist 

Prosecution Act of 1985, can be an important part of this 

effort. We appreciate the opportunities we have had in the 

past to discuss the anti-terrorism initiatives of Senator 

Denton and Senator Specter and we look forward to a 

continuing good working relationship. 

I have a short statement and will not attempt to 

dUplicate Judge Sofaer's excellent discussion of the details 

of s. 1429. To allow the maximum time for questions, I will 

comment briefly on the utility of this legislation in 

strengthening our anti-terrorism effort. I would like to 

offer three areas, primarily relating to the foreign policy 

and diplomatic aspects of our anti-terrorism effort in which 

the bill is helpful. 

First is the legal principle. The legislation can be a 

useful component in our efforts to obtain extradition of 

persons we seek to bring to trial or to persuade another 

government to prosecute. It emphasizes the view of the 

United States that criminal acts by terrorists, particularly 

murder and attempted murder are crimes which require 

pUnishment. This is a very important principle. Second, the 

legislation is a useful step in developing an international 

legal framework against terrorism. It fills a gap, as Judge 

Sofaer said, in our current structure of criminal 

jurisdiction over acts of terrorism committed against 
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Americans overseas. We would encourage other states to 

enact similar legislation. Third, the legislation is 

symbolic. It underscores the magnitude of our reaction 

against a series of recent violent murders of Americans 

overseas. 

S. 1429 and the previous laws, as I'm sure the Committee 

recognizes, do not provide solutions in themselves. Rather, 

they should be viewed as tools-- part of our equipment to 

make clear to the world that acts of terrorism are neither 

glamorous acts nor part of some romantic fight for freedom, 

but criminal actions plain and simple. The brutal slayings 

of Robert Stethem, the Navy diver last month, and William 

stanford and Cha~~es Hegna, the two A.I.D. auditors last 

December, whose only fault was to be in the wrong airplane 

at the wrong time, were criminal acts, plain murder. 

Likewise, the shootings of six Americans at a restaurant in 

El Salvador on June 19 were acts of murder. These shOUld be 

crimes in every nation's book. S. 1429 will give us 

additional legal means to pursue with other governments in 

responding to such acts of violence. 

I believe it is essential to emphasize that this effort 

to strengthen the international legal framework against 

terrorism is a two-way street. We must recognize that 

terrorists from other countries who have committed murders 

or other criminal acts sometimes seek refuge in the United 

States. We must be willing to help the governments of these 

countries bring such terrorists to justice, treating them as 

criminals and not indulging their claims to have been 

politically inspired. 

We recently have completed a supplementary extradition 

treaty with the United Kingdom. Senate advice and consent 

to ratification of this treaty is essential to strengthen 
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our international effort to cooperate in dealing with 

terrorism. We cannot focus solely on those aspects of 

terrorism which most directly affect u.s. citizens. To do 

so makes it more difficult to persuade our friends in Europe 

and elsewhere to understand that terrorism is an 

international threat and requires international cooperation. 

These efforts to build the legal framework are very 

important. We welcome your initiative. If you have any 

questions, we would be glad to respond. 

[A short recess was taken.] 
Senator SPECTER. The hearing will now reconvene. 
I express my regrets at the recess. We did get the immigration 

bill reported out of the Judiciary Committee, in the event anyone 
is interested in that accomplishment-and that is some substantial 
accomplishment, to get that bill out of committee. 

Our next distinguished witness is Dr. Ray S. Cline, senior associ
ate for the Center for Strategic and International Studies at 
Georgetown University. Dr. Cline is a widely recognized expert in 
the study of international terrorism. His background as a former 
Deputy Director of the CIA and former State Department official 
gives him a unique perspective in addressing the complexities of 
international terrorism. 

I welcome you to today's hearing, Dr. Cline. Your complete state
ment will be placed in the record, and to the extent that you can 
summarize your testimony, we would appreciate tha,~, leaving the 
maximum amount of time for questions and answers. 

STATEMENT OF DR. RAY S. CLINE, SENIOR ADVISER, CENTER 
FOR STRATEGIC AND INTERNATIONAL STUDIES, GEORG.ETOWN 
UNIVERSITY, WASHINGTON, DC 

Dr. CLINE. Thank you very much for the opportunity to appear 
here. My purpose is simply to support your Senate bill S. 1429, en
titled "The Terrorist Prosecution Act of 1985". Without analyzing 
all of the legal terminology of the bill, it clearly is a useful instru
ment for the definition of the crime of international terrorism and 
the extension of jurisdiction, and this has been pointed out. 

I also wish to testify in support of the general philosophy and 
legal rationale you have presented, calling for enactment of this 
bill and introducing a number of related bills and resolutions, par
ticularly the Senate resolutions-I noted 190 and 191. 

Let me say, simply to summarize my views on this issue, that 
there are some tasks that need to be done to raise the conscious
ness of our own people, including our Congress and our news 
media, about the gravity of the crime of international terrorism 
and about the importance of remedies for it. And I think legisla-
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tion on this su.bject will demonstrate that the U.S. Congress is 
taking a phenomenon seriously which, as many witnesses and the 
Senators have already expressed, is probably the gravest kind of 
strategic security threat to the United States today. 

If I may summarize a couple of thoughts from a report on inter
national terrorism which was printed by the Senate Judiciary Com
mittee, Subcommittee on Security and Terrorism, about 6 weeks 
ago. It explains why we have to do something and why legislation 
of the kind here proposed is useful. 

I think what we must bear in mind is that a number of militant, 
autocratic regimes, some of them Communist States, some others 
like Iran and Libya, are actively exporting terrorists and terror 
techniques into other countries whose governments they wish to 
injure or overthrow. That being the case, Americans must develop 
a philosophy, a strategy, and a legal rationale for self-defense, 
which is not easily defi.ned in terms of our customary international 
posture, our diplomacy, and even the sometimes vague quality of 
international law. 

But if we recognize that the main goal of this particular variety 
of terrorism, State-sponsored terrorism, is to injure our society and 
our institutions, as well as our citizens, then it is the duty of the 
U.S. Government to find legislative remedies insofar as they can be 
found to protect our citizens and our society. 

It is the damage to the stability, the governability, and the secu
rity of pluralist States with representative governments, and par
ticularly to the United States and its main allies, that is the prob
lem today. 

Therefore, I welcome attempts to focus attention on this problem. 
What we need is better understanding of the issue. What we need 
is a strategy for our Government that imposes costs on the terror
ists and on their State sponsors. And defining terrorism as an 
international crime and making it part of the jurisdiction of the 
U.S. court system will be very helpful. 

So, I conclude, Senator, that your bill, S. 1429, is one of the coun
termeasures that is moving in the right direction and is required to 
make clear the character of these criminal acts, and to help us 
impose costs on the terrorists and hold them accountable in world 
opinion and in courts of law. 

Thank you very much. 
[The prepared statement of Mr. Cline follows:] 
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PREPARED STATEMENT OF RAY.S. CLINE 

GENTLEMEN: 

My appearance here today is for the purpose of supporting 

Senate BUl Sl4-29,'entitled the "Terrorist Prosecution Act of 

1985." I also wish to testify in support of the general philosophy 

and legal rationale presented by the sponsor of 514-29, Senator 

Arlen Specter, in call1ng for enactment of this Bill and in 

introducing a number of related bills and resolutions, particularly 

Senate Resolutions 190 and 191. 

The nub of Senator Specter's argument in my view is that every 

legal loophole must be closed that would prevent the lawful 

prosecution of terrorists committing an international or 

transnational crime involving acts: a) to intimidate or coerce a 

popul<;ltion, b) to influence the policy of a government by such 

intimidation or coercion, and c) to affect the conduct of a 

government by assassination or kidnapping and hostage-taking. 

Acts like the murder of our U.S. Marines in their barracks in 

Beirut in 1983, the repeated destruction of U.S. Embassies abroad 

with loss of life, and the holding of U.S. citizens as hostages as 

occurred in Iran during 1980 and in the recent 1985 TWA aircraft 

hijacking are unmistakably crimes by every standard of civilized 

conduct. Unless these international terrorisst acts are plainly 

recognized as criminal conduct and the perpetrators brought to 

justice in some jurisdiction where the law is effectively 

administered this increasingly common assault on international 
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law and order and on the security of U.S. citizens everywhere 

will continue to proliferate and become even more deadly. 

Gentlemen, on 13 May 1985, I had the privilege of presenting my 

views on the subject of international terrorism to a Joint 

Hearing of the Senate Judiciary and Foreign Relations 

Committee. In that hearing I referred to a report prepared by 

myself and a colleague at Georgetown University on the kind of 

covert criminal warfare against the United States and its friends 

abroad that is now taking place as a result of increasingly 

common state sponsorship of terrorism. This report, originally 

prepared for the United States Army, was reproduc~d as a 

Senate print in June 1985 by the Senate JUdiciary Subcommittee 

on Security and Terrorism. 

With your acquiescence, I will conclude my remarks by quoting 

or paraphrasing some brief statements in this document: 

The Soviet Union and its client communist states, as well 

as a number of other militant autocratic regimes like Iran, 

Llbya, and Syria, are actively exporting terrorists and 

terror techniques into other countries whose governments 

they wish to injure or overthrow. 

Americans must make the most of the fact that self

defense is a legitimate posture in the protection of our 

society and institutions as well as our citizens. 

The main goal of this state-sponsored terrorism now at the 

end of the twentieth century is to undermine selectively 

the policies, the psycho-social stability, and political 

governabllity of pluralist states with representative 
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governments, particularly the United States and its main 

allies. 

When terrorism is state-sponsored, it is plainly in some 

sense a form of secret or undeclared warfare. 

The United Statess needs to work out a strategy that 

imposes costs on the terrorist and the state sponsors. 

A coherent and firm U.S. policy on responding to state

sponsored terrorism with effective countermeasures will 

retard and deter the international ten"onst campaign now 

confronting us. 

Gentlemen, I believe Senator Specter's Bill S1429, is one of the 

effective countermeasures required to make clear the character 

of these international terrorist crimes. It will help us impose 

costs on the terrorists and hold them accountable in world 

opinion and in courts of law. It is a step toward self-defense of 

our people and society. 
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Senator SPECTER. Thank you, Dr. Cline. 
From your testimony, I take it that you agree that it is an appro

priate exercise of extraterritorial jurisdiction for the Congress to 
define U.S. interests to include acts of terrorism against U.S. citi
zens wherever they are, anyplace in the world. 

Dr. CLINE. Yes, sir. I think that it is very helpful to have a legis
lative underpinning and framework for acts that the U.S. Govern
ment may be compelled by circumstances to take, because interna
tional law, as you know, is not a law that is enforced by a consti
tuted constitutional authority, as it is within each nation. In many 
ways, international law is the practice of the great States acting in 
defense of their Own sovereign understanding of their require
ments. 

So I believe that a consensus in our country, a legal and political 
consensus is required, and I think our society has been rather slow 
to bring it about, and I do agree with the many statements made 
congratulating Senator Denton's committee and you personally, in 
trying to enlighten people about the importance of this issue. 

Senator SPECTER. Dr. Cline, in terms of the minimal amount of 
force being used to obtain the objective, if we are unable to obtain 
custody through the offer of rewards and negotiations with Leba
non and use of extradition procedures, given the situation in Leba
non, where there is hardly a government in existence, do you 
COlllmr that it would be highly desirable to bring the TWA terror
ists back to the United States for trial? 

Dr. CLINE. Yes, sir. In the conditions that you and the Legal Ad
viser of the State Department discussed, where you have exhausted 
other remedies, and the Government of Lebanon is unable to per
form its international legal responsibilities, I think we would have 
every right in international law to apprehend these international 
criminals and bring them to the bar of justice in our own jurisdic
tion. Naturally, we would do that, as you said, with caution, and 
after careful consideration of our political relationships with our 
allies and other nations. 

But in the last resort, we are dealing with what is essentially un
declared warfare, and in a war, declared or undeclared, every 
nation must protect its own institutions, its own society, and its 
own citizens, and it therefore must bring criminals who violate the 
security of these institutions and people to justice, and that is what 
we are doin¥. I hope that we can ayoid the words "revenge" and 
"retaliation' and some of the words which are often used in these 
matters. What we are after is justice. What we are after is the exe
cution of the principles of law, and preserving the fabric of civilized 
society of an international kind in the face of a determined assault 
by nations that do not respect these principles. 

Senator SPECTER. Well, I think you put it well, as a last resort. 
And Judge Sofaer and I went over the list-to use caution, not to 
make it as a routine matter, regarding the sensitivity, to be decided 
at the highest channels, but if it requires force on our part to take 
them into custody, whether or not Lebanon consents, under the 
principles of Ker v. Illinois-call it abduction, call it what you 
will-do you think that is an appropriate course for us to take? 

Dr. CLINE. I believe it is the last resort, with those reservations 
that you have expressed. It is a legitimate and an appropriate 
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course. What is required, as you know, Senator, is for us to have 
built the international understanding, as well as our national con
sensus, on this matter so there will be a unity of action on our 
part. We must have the intelligence information that makes us 
able to act efficiently to carry out our objectives without more than 
the minimal, undesired side effects, and we must move with expedi
tion and adequate force to do the job. 

In other words, once you decide that a law enforcement act is 
what you are involved in, which is the apprehension of criminals, 
then you do not let that act be rendered ineffective by the resist
ance that you may meet. 

Now, if you are prepared, and the U.S. Government is prepared, 
to take the kind of steps on the basis of adequate intelligence that 
will bring to justice the criminals, I think we have every right to 
do so, and that we should morally feel we must do so. 

Senator SPECTER. Well, you say it is legitimate and appropriate, 
and you say that what we have to do is to define the norms and get 
support in the international community. We have to establish in 
the first instance what we think is proper, we have to articulate it, 
and we have to seek support. That is the way principles of law are 
established. There are first steps in every line of a judicial decision, 
or in a principle which breaks new ground, and that is a common 
factor in the development of the common law. That has been the 
history of the common law. It did not evolve full blown with all the 
principles in place. It is a case-by-case analysis, analyzing the fac
tors, building on analogous situations from the past, and taking it a 
step at a time. 

Dr. CLINE. I think you are absolutely right, Senator, and to put it 
just a slightly different way, in the years I have spent in Govern
ment-which were a great many, after Pearl Harbor-I observed a 
number of international crises involving the use of force or the pos
sible use of force, and in every case, a responsible formulation of 
American commitment to legal procedures and international law 
was the indispensable ingredient of a performance of a responsible 
great power. 

If the United States takes its commitment seriously and carries 
out the law, that is the way international law is established. In a 
sense, as the historians say-and I am a historian-international 
law is the certified conduct of great powers exercising their respon
sibilities justly. 

Senator SPECTER. One other question, Dr. Cline. You heard the 
testimony of Judge Sofaer when I asked him about calling on the 
Lebanese to return for trial those who are currently in custody for 
the bombing of the U. S. Embassy. 

Would you consider that an appropriate course on our part, to 
try to bring them here to trial? 

Dr. CLINE. Sir, I think it is an appropriate course. I think I would 
consider first whether the jurisdiction of Lebanon and the coher
ence of that Government would permit a trial in the jurisdiction of 
Lebanon. I think the principle we should follow is that which I be
lieve is in the Hijacking Convention anyway, that it is an obliga
tion for the criminals to be brought to justice, that it is appropriate 
for the nation that ends up with them in their hands, perhaps 
through no wish of their own, to either try them in their own 
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system of justice, or extradite them to the place where the citizens 
whose rights have been violated reside. 

I do not think, if we asked the Lebanese Government to take ap
propriate legal action against the criminals, we probably should 
insist that they be extradited to this country; but if we came to the 
conclusion that it was impossible because of the near civil anarchy 
which does exist in Lebanon, for justice to be carried out there, 
then we would certainly want to extradite them. That is the second 
procedure, in my judgment. 

Senator SPECTER. Well, we face an evolving picture here. The cus
tomary principle is that a defendant is tried in the locale where 
the offense was committed. And our standard principles, if a crime 
is committed in Virginia, the defendant may not be tried in Mary
land. It attaches to the locale where the offense was committed. 
Piracy is an exception. You can try a pirate wherever you can find 
him. 

Now, in the circumstance of the bombing of the U.S. Embassy, it 
seems to me that the United States of America has the primary 
concern. We have, in the language of the lawyers-we lawyers
more contact points. If you analogize it to a custody case, or a do
mestic relations case, or to many cases where two jurisdictions 
touch the matter, and there is a decision as to which jurisdiction 
has a primary call to try the case, it is a question of contact points. 
It is true that the U.S. Embassy was located in Lebanon. But it is 
also true that the U.s. Embassy is U.S. property, and that U.S. citi
zens were the victims of the attack, and that the United States of 
America is the aggrieved party. And my own view as an evolving 
matter is that we ought to have primacy in the matter, and we 
ought to assert it. 

I think it would be a great day for international justice if those 
terrorists were brought to the United States, to Washington, DC, 
and were tried in a U.S. court, and were convicted here, and were 
imprisoned here, because we have the primary concern. And this is 
a matter where I think we are going to have to blaze a new trail in 

. accordance with fighting fire with toughness. We are not fighting 
fire with fire; we are fighting fire with justice here, on established 
principles. 

But I think these are ideas which have to be articulated, consid
ered, digested, and then have a chance of becoming a part of the 
fabric of our law. 

But there are good reasons to have the trial here, to deviate from 
the norm of trying it where the offense was committed, because we 
have so much more at stake than does Lebanon. And then there is 
the issue as to whether there is a Lebanon today, which can try 
anyone. 

Dr. CLINE. Right. 
Senator SPECTER. Well, Dr. Cline, it is very, very helpful to have 

you here. Just one final question. Did you have a chance to consid
er Senate bill 1508, which provides for the death penalty for people 
killed, murdered in the course of terrorist acts? 

Dr. CLINE. I had a chance to look at it, Senator, after I had pre
pared my testimony, only. I endorse that bill. I think it is, again, a 
testimony to the seriousness of the crimes we are dealing with, and 

L-___________________ ------
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in my view, it would add an additional cost-imposing or det'3rrent 
element to opposition to these events. 

What we must do is make them in attractive for people to carry 
out, and I believe the death penalty would help in that direction. 

Senator SPECTER. Dr. Cline, thank you very, very much for your 
helpful testimony. It is great to have you available to give us your 
judgments and your guidance. 

Thank you. 
Dr. CLINE. Thank you, and congratulations, Senator. I believe 

you are doing a great deal to make people deal with this scourge of 
the eighties which we have only begun to wrestle with as a true 
political, strategic, and legal problem. 

Senator SPECTER. Thank you, Dr. Cline. 
I would like now to call three friends of mine, Pennsylvanians 

who were victims of the TWA hijacking. Mr. Leo Byron, Mrs. Caro
lyn Byron, and Ms. Pamela Byron, if you would step forward. 

I read about the Byrons and their tragedy on thE: TWA flight, 
and at my first opportunity, visited them in their lovely home on 
the outskirts of Harrisburg, PA, and heard their story in their 
living room. I thought it would be very helpful for America to hear 
their story and for the Senate to hear their story, and the invita
tion was extended to them to join us today, and we very much ap
preciate your being with us. Thank you very much for coming. 

Mr. Byron, as the individual who was held in custody the long
est, let me begin with you. If you would identify yourself for the 
record, and tell us your profession and employment, let us begin 
there. 

STATEMENT OF LEO, CAROLYN, AND PAMELA BYRON, OF 
HARRISBURG, PA, FORMER HOSTAGES OF TWA FLIGHT 847 

Mr. BYRON. My name is Leo Byron. I work for the Common
wealth of Pennsylvania as an executive assistant. 

Senator SPECTER. Mr. Byron, in your own way, tell us what hap
pened to you. 

Mr. BYRON. Well, 6% weeks ago, we were seated on TWA flight 
847, expecting to fly to Rome, but instead, we were flown into the 
middle of an international ordeal, which I am sure you all know 
about and have read about. 

During that time, we were humiliated, robbed, scared. We suf
fered physical and mental and emotional abuse, from which we 
still are not fully recovered. 

Senator SPECTER. Mr. Byron, if you would be willing to tell us 
about the abuse that you sustained, that goes right to the heart of 
what it means to be a victim of terrorism. Tell us about the physi
cal abuse; start there. 

Mr. BYRON. Well, I was struck several times about the head, and 
Pam was kicked. That is the physical abuse. 

The mental abuse, of course, is just being part of the whole horri
ble situation; also, being witness to the savage beatings and, final
ly, the murder of the young man. It was all part of the--

Senator SPECTER. The Navy diver, Mr. Stethem. 
Mr. BYRON. Mr. Stethem, yes. 
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Senator SPECTER. Tell us what you personally observed as to the 
attacks on Mr. Stethem. 

Mr. BYRON. Well, of course, while he was being attacked, we had 
our heads down, so we did not see the beating. However, there was 
one point during the flight where they brought him back into our 
section of the plane, and I was changing my position, and I hap
pened to look up, so I did see him. He seemed almost semicons
cious-blood on his face and raw around his neck-covered with 
blood. 

Senator SPECTER. He was alive at that time? 
Mr. BYRON. Yes. 
That is ;'he last time I saw him. Later, they brought him up front 

again, and after the plane landed, we all heard the shot when he 
was killed, and we all knew what it was. 

Senator SPECTER. Mr. Byron, do you think that the United States 
has responded with sufficient resolve in dealing with the kind of 
terrorist attack that you and your wife and daughter were victims 
of? 

Mr. BYRON. I think they have probably done all they can under 
existing law. I do not favor what people call revenge or retaliation; 
that we should send in a commando squad or something to bring 
the people out or to destroy a camp that they have. There still are 
Americans there, seven still being held hostage, and I do not know 
what would happen if we used military force at this time. So, I 
think we have probably done all we can within existing law. How
ever, I would favor any new laws or enforcement of existing laws to 
set up a legal climate to deter this in the future. 

Senator SPECTER. I already know the answer to this, because you 
and I discussed it in your living room, but would you favor return
ing the terrorists to the United States of America for trial in a U.S. 
court? 

Mr. BYRON. Absolutely. 
Senator SPECTER. Would you like to be a witness in that proceed

ing? 
Mr. BYRON. You bet. 
Senator SPECTER. While the death penalty cannot be imposed be

cause it is not on the books at the present time, do you think that 
the death penalty is appropriate for terrorists who murder a man 
like the Navy diver, Stethem? 

Mr. BYRON. Very appropriate. 
Senator SPECTER. How do you feel about traveling abroad on an

other American flight to return to Athens or to the Mideast on an
other vacation such as the one you were on when this occurred? 

Mr. BYRON. Well, I do not think we are deterred from travel. We 
enjoy traveling. I think if you change your opinions just because of 
this, then, in effect, the hijackers have won a small victory over us. 
However, I would feel safer on my next trip if some of the security 
measures at the airport were improved, if they had sky marshals 
on the plane, things like that, that are not within the scope of this 
legislation here today. Things like that would make me feel safer. 

Senator Specter. Well, you and I did discuss your ideas about se
curity, and I think it would be useful, although it is not encom
passed within this specific legislation, to get your feeling on it. As 
you discussed it with me, you had a lot of time to talk about a lot 
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of things between you and your fellow hostages, and you took this 
question up in some detail and with considerable intensity, consid
ering the fact that you were the victims of a hijacking. 

What suggestions do you have in the line of trying to prevent a 
recurrence of this kind of atrocious conduct? 

Mr. BYRON. Well, I think, of course, they could do physical in
spections of the hand luggage instead of the x ray. They could also 
do a pat-down inspection of the passengers. They could force you to 
stand with your luggage on the tarmac so there would be no un
claimed luggage onboard the plane; so that somebody could not 
smuggle a bomb on, let us say, and not be part of the passenger 
list. 

I think sky marshals may have played a very important role in 
the hijacking we were on if they had had them on the plane, so I 
would encourage that, although some people do not like the idea of 
having armed men onboard flights. 

Senator SPECTER. You think the sky marshals would have been 
helpful, perhaps to deter the hijackers? 

Mr. BYRON. I think that the behavior of the hijackers was so sus
picious on our flight that if sky marshals had been there, had been 
trained to spot these people, they would have been standing right 
next to them in the aisle, and if they had made their move, they 
would not have had a chance to stand up. 

Senator SPECTER. Mrs. Byron, you had some interesting things to 
say about that specific subject, about your suspicions about the hi
jackers. We thank you for coming, Mrs. Carolyn Byron, and let us 
begin your testimony on that subject. 

As you told it to me in your livingroom, what did you see when 
you were in the Athens Airport that aroused your suspicion about 
these specific individuals who turned out to be the hijackers? 

Mrs. BYRON. We described in detail our suspicions and observa
tions in our statement, which we have submitted. But I will briefly 
say that I observed both of the young men who were later to 
become known as our original hijackers, the one failed the detec
tion device test twice--

Senator SPECTER. In the Athens Airport? 
Mrs. BYRON [continuing]. In the Athens Airport at the second se

curity check, prior to our boarding the aircraft. I noticed that the 
one hijacker who had cleared security was extremely nervous. The 
one who was having a problem clearing security was almost arro
gant, very calm, cold, calculating. This to me aroused suspicion, be
cause it was the opposite situation from what you would suspect. 
With people watching you, you would think you would be nervous, 
but he was not. 

There were no steps taken other than what had been done for 
routine passengers who had not failed the detection device. In 
other words, his hand luggage was not examined, he was not patted 
down. The attendant who was observing him passing through did 
not even move closer to him. This all seemed very unusual to me. I 
was suspicious, and I was merely a traveler. 

Senator SPECTER. Do you know whether the hijackers' luggage 
went through any detection devices at the Athens Airport? 
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Mrs. BYRON. All hand luggage passed through the detection de
vices, the x-ray machines. The beep occurred and I was alerted to 
this person being suspicious. 

Senator SPECTER. When he went through, there was a beep? 
Mrs. BYRON. When he walked through, yes, twice. 
Senator SPECTER. Did anything occur when his luggage went 

through? 
Mrs. BYRON. Not that I observed. 
Senator SPECTER. And when the beep occurred, what did the at

tendant at the airport do, if anything? 
Mrs. BYRON. He motioned for him to empty his pockets, which he 

did, twice. 
Senator SPECTER. Did he pat the man down? 
Mrs. BYRON. No. 
Senator SPECTER. He made no other effort to determine if there 

were a weapon on the man? 
Mrs. BYRON. No. He called for no assistance. 
Senator SPECTER. And he called for no assistance. And when you 

watched it contemporaneously with the event, you wl~re suspicious? 
Mrs. BYRON. Yes, I was. I made the remark to my hlJ.sband as we 

were boarding the bus to go to the aircraft that I felt very uneasy 
with these two men aboard our flight. 

Senator SPECTER. Kind of an eery feeling? 
Mrs. BYRON. Yes, deja vu. 
Senator SPECTER. Mrs. Byron, what do you think ought to be 

done by our Government to deal with this ;110blem of international 
terrorism? 

Mrs. BYRON. I agree with what my husband has said. I think 
these men should be apprehended, should be tried, convicted, sen
tenced. I think this would be a great deterrent to future hijackings. 
I think it would give us comfort as American citizens. 

My husband and I discussed this earlier. We felt we were singled 
out for no other reason than that we were American citizens. It 
played a large part in our abduction. 

Senator SPECTER. Would you be prepared to come to court and 
testify? 

Mrs. BYRON. Yes. 
Senator SPECTER. Thank you very much. 
Miss Pamela Byron, tell us about your experiences. Your father 

has already described some of the physical abuse. Would you please 
amplify just what happened to you on this hijacking? 

Miss BYRON. Well, as my father mentioned, I was kicked in the 
shoulder. When this occurred, they were moving the men from the 
aisle to the window, I suppose so that the men could not obstruct 
them on the aisle in any way, and they moved me to the aisle seat. 
As I was fastening my seatbelt, obviously, I must not have been 
doing it to his satisfaction, and he gave me a kick so I would get 
down in the 1/847" position. That is all that occurred. 

Senator SPECTER. When you say the "847" position-
Miss BYRON. I mean the head between the knees. 
Senator SPECTER. And you were actually kicked? 
Miss BYRON. Yes, on my right shoulder, the shoulder that was in 

the aisle. 
Senator SPECTER. How did you feel about this hijacking, Pamela? 
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Miss BYRON. Well, in the beginning, I really did not under
stand-well, I understood what was happening, but it did not sink 
in, the full impact of what was going on, and that we were in the 
middle of an international ordeal between governments. It was 
very frightening when I realized this. Of course, we were all scared, 
which was the foremost emotion that we had throughout this 
entire incident. 

Senator SPECTER. What would you like to see done by the Gov
ernment of the United States in dealing with this problem? 

Miss BYRON. I would really like to see them be brought to justice, 
preferably in the United States, have them tried in a court of law, 
and sentenced appropriately. 

Senator SPECTER. Thank you very much, Pamela. 
Mr. Byron, Mrs. Byron, and Miss Byron, do you have anything 

you would like to add? 
Mr. BYRON. Just that anything that comes out of this hearing 

and out of this legislation that would prevent families such as ours 
from suffering this same abuse, we are very, very hopeful that 
something like that does happen. It would be worthwhile-sort of
to have gone through the experience. 

Senator SPECTER. Mrs. Byron, do you have anything you would 
care to add? 

Mrs. BYRON. No. 
Senator SPECTER. Pamela? 
Miss BYRON. I would like to add to my father's statement. I do 

feel it is unfair that we were put through this sort of a thing. I feel 
if they were brought to justice, or anything did come out of this 
legislation, it would be a great accomplishment, because it is unfair 
what they put us through. We did not ask for it. We were just 
there. We were travelers. We were American citizens who hap
pened to be in the wrong place at the wrong time, and were put 
through this thing, against our will. I feel that is very unjust and 
unfair. 

Senator SPECTER. Well, I can assure you that it will be pursued 
by this subcommittee and by the full Judiciary Committee and, I 
believe, by the Senate and by the Congress. There are many of us 
who have been working on this for a long while. And the hijacking 
of a TWA plane is only one of a recent series of events. Following 
the murder of the British policewoman by the Libyan diplomat, 
Senator Denton and I introduced legislation to revise the Vienna 
Convention, and then, legislation to limit diplomatic immunity so 
that if a diplomat uses a firearm in the United States, immunity 
would not protect him from pr.osecution. We also sought to cut off 
trade with Libya and finally got a bill through the Senate, and it 
has been put through the House, and it is in Conference Commit
tee, which would authorize the cutoff of trade with Libya as a step 
forward in that direction. 

When the Embassy was blown up in Beirut in 1983, that led to 
legislation which a number of us introduced, which would make 
terrorism an international crime, to convene an international con
vention, to define terrorism as an international crime like piracy, 
and also to provide for jurisdiction in a U.s. court to bring people 
to trial. 
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And last year, we did have legislation passed on hijacking of air
liners which would provide the legal basis now to bring those hi
jackers back to the United States for trial, conviction, and punish
ment. 

This legislation would broaden that to not only cover hijacking 
but any acts of terrorism against American nationals anywhere in 
the world, and the bill to have the death penalty would be so that 
if there is a murder like the one of the Navy diver, Stethem, that 
the death penalty could be imposed. 

And there are many of us who share your feelings about just 
being fed up with what is going on. Terrorism is a form of interna
tional war, but the only people at war are the terrorists, and we 
have to respond. And I believe that you will see action coming out 
of the U.s. Congress for more legislation, and I am hopeful that 
you will see action coming from the executive branch. 

I am going to pursue the matter that I discussed with Judge 
Sofaer today by writing to the Secretary of State and asking that 
the United States demand and request the return to the United 
States for trial of those who are in custody in Lebanon today, so 
that we can bring those people who attacked the U.S. Embassy and 
murdered American citizens, bring them back to this country for 
trial. 

That is what we want to do, and to expand and to pursue the 
prosecution of these three terrorists, pressing to offer rewards for 
their apprehension, and bring them back to the U.S. court right 
here in Washington, DC, to get indictments, establish probable 
cause, and pursue a prosecution in accordance with our principles. 
If it requires being tough in apprehending them, we are prepared 
to do that, and I think that is something which ought to be done, 
as Judge Sofaer described and I agree, as a last resort and very 
carefully done; but it ought to be done. 

And your testimony is very helpful here in establishing the pa
rameters of what we would like to accomplish. So we thank you 
very much for coming. It is great of you to spend this time with us. 

Mr. BYRON. Thank you, Senator. 
[The following statement was submitted for the record:] 
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PREPARED STATEMENT OF LEO, CAROLYN, AND PAMELA BYRON 

Thank you for inviting us ~o testify today at this Subcommittee 

hearing on S. 1373 and S. 1429. 14e welcome the opportunity to contribute 

in any way we can to your efforts to develop legislation safeguarding the 

American traveling public from terroristic acts such as we recently experienced 

as passengers on nlA Fl ight 847. 

The events sUI'rounding the hijacking and the subsequent ordeal 

of those of us held hostage in Beirut have been widely reported and are 

well known. I was held captive for the full 17 days and my wife and 

daughter were captives for approximately a day and a half, being released 

in Algiers on June 15. If you have any specific questions regarding these 

events, we will be glad to answer them. Otherwise, we will confine our 

statement to those areas of our experience which we believe are most 

directly related to the concerns of this hearing - mainly, legislative 

and/or diplomatic initiatives which may prevent future acts of terrorism 

against American travelers, 

To this end, we consider three areas to be critical - those 

actions or procedures which may have prevented the hijackers and their 

weapons from boarding Flight 847, those actions or procedures which may 

have interrupted the hijacking in its earliest stages, and, finally, our 

view of hO\~ future terrorists may be deterred from considering events such 

as the TWA hijacking as viable means for achieving their stated political 

objectives. Although some of our comments and suggestions may not be 

within the scope and jurisdiction of this hearing, we hope that some 

benefits can be realized simply from their being publicly stated. 

The first two areas of our concern - i.e. actions or procedures 

which may have prevented the hijackers and their weapons from getting aboard 

the plane and actions or procedures which may have thwarted the hijacking 

attempt during its first moments, are best discussed in the context of 

narrating our experiences as we recall them. 

Our first encounter with security procedures prior to boarding 

TWA flight 847 on Friday, June 14, 1985, was on the waiting room level of 

the international terminal at Athens Airport. After clearing passport, 

control the first security check by Athens officials could best be described 

as routine. One man observed the x-ray of hand luggage while seated near 
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the equipment; a second man watched as hand luggage was placed on the conveyor 

belt and the passengers passed through the detection device. This procedure 

occurred in a calm and unhurried manner, although it should be noted that 

the three of us were alone at the time we passed through and did not have any 

knO\~ledge of how this procedure was handled when there was more traffic at 

the security check. However, there was no particular attention paid to any 

of us by the men manning the security station and certainly there was no 

pat down inspect'ion or manual inspection of hand luggage. 

At the second security check, operated at the TWA boarding gate, 

there were many passengers awaiting the announcement for permission to board. 

We decided to join this line neal' the end to avoid the congestion which had 

developed near the entrance to th~ security check. 

Again, one attendant observed the x-ray machine while another, this 

time from some distance away, monitored the passengers as they passed through 

the detection machine. As we waited on line, we noticed one young American 

passenger being taken aside for a closer inVestigation. Apparently the x-ray 

machine had indicated the presence of knives in his hand luggage; however, 

these knives turned out to be decorative souvenir daggers or letter openers 

and he was subsequently cleared through security. 

After we passed through the security check, we had to stand 

in a crowded waiting area rather than being allowed to move outside where 

there was more room. This caused a great deal of congestion and confusion 

around the security area and certainly must have been distracting to 

the men responsible for the security screening of passengers. It was at 

this time we first became alerted to the presence of the two men who later 

became well known to us as the original hijackers of TWA flight 847. Hearing 

a beep from t' ~ detection machine, my wife turned her attention immediately 

to these two men and observed that one of them had passed through security 

and was standing beside the conveyor belt. He appeared very nervous and 

impatient as he waited for his companion to go through the security device. 

The second man was removing items from his pocket as directed by the attendant. 

He wore a sport shirt and carried a jacket over his arm. He repeated the 

security procedure again, and again activated the alarw, This time he removed 

keys or coins from his pants pocket and took a pack of cigarettes from his 

shirt pocket. tapping the par.k on the counter as if to indicate that there 

was nothing in it. Once again he went through the security check and this 

time cleared it with a green light. he gathered his items and stood behind 
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us with his companion, waiting for us to proceed outside \~here we were to 

board the bus for the plane. During this time the second hijacker was very 

calm, almost arrogant in his demeanor, despite the attention he had received 

by activating the alarm. 

Based on these experiences and the above series of incidents, a 

number of security-related questions have occurred to us: 

If the suspicions of untrained, holiday-preoccupied passengers can 

be aroused by these events, would the officials responsible for their screening 

be similarly suspicious if they had been properly trained and better disciplined? 

Why was the man who had successfully passed the security check so 

agitated by the fact that his companion was being detained? 

Should this behavior have aroused the suspicions of the security 

personnel? 

Should the presence of two suspicious looking middle-eastern men 

in the midst of a group of predominantly American tourists have alerted security 

officials to take special precautionary measures? 

Would security officials trained in using psychological profiles 

of terrorists have taken additional security measures, such as pat down 

inspections of passengers or physical inspection of hand luggage? 

Should the fact that the passenger list included the names of two 

men listing Beirut addresses alerted authorities to identify and take a 

greater interest in these passengers? 

Does a security officer casually observing passengers from a 

distance of over five feet demonstrate proper concern for passenger safety, 

particularly at an airport already known for lax security measures? 

The obvious answers to these questions indicate our thoughts about 

what could have and should have been done to improve the security of TWA 

Flight 847. Additional suggest1ons, not based on our personal experiences, 

would include the use of guards and security patrols for any aircraft parked 

during an extended layover, such as the 727 used for Fl ight 847, ~Ihile awaiting 

a continuing flight; comprehensive security checks for all airport or airline 

employees - i.e. cleaning personnel, truck drivers, baggage handlers - ~Iho 

might be in a position to assist potential hijackers or terrorists; swift 

action by governments and airl ines against ai rports whi ch do not ·:lemonstrate 

the abil ity to maintain the highest standards of security; and, finally, a 

public education program to inform travelers of ho\~ a proper security system 

shoul d operate and how to adv~c.:..t~p10priate authorities when 1 ess than 
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adequate security seems to be used at a particular airport or by a certain 

airline. 

Our next area of concern is what \night have been done 011 the plane 

to stop the hijackers before they could gain control. Although our personal 

experience is more limited in this area, we do i'ave.some observations. 

First, when the hijackers were established on the flight deck and in control 

of the aircraft, there Was absolutely nothing to do, in our opinion, except 

what was done by the TWA crew - i.e. remain calm, keep the passengers calm and 

cooperate with the hijackers. Since our hijackers were in control of TWA Flight 

847 within minutes after makin~ their first move, it is obvious that any attempt 

to stop this hijacking would have to have been made within seconds of its start. 

In our opinion, the only type of personnel who could act in this manner would 

be trained, armed sky marshals. We firmly believe that, if sky marshals had 

been on Flight 847 and near the hijackers as they ran down the aisle, this 

incident could have been brought to a safe and speedy conclusion. 

To fUrther support this belief, an incident told to me by another 

passenger is pertinent. After the hijackers were seated and before the plane 

took off. one of the hijackers was involved in a suspicious incident which took 

place in the rear lavatory. This incident Ivas observed by a number of passengers 

and was unusual enough to prompt one of the passengers, who later related this 

incident to me, to investigate the lavatory and, as a result of this inVestigation. 

actually find some physical evidence that was turned over to the crew. Unfortunately, 

this evidence Was not made known to the crew until after the hijacking had occurred. 

Howevel', sky marshals, trained in recognizing potential danger and looking for 

passengers meeting the psychological profiles of terrorists, would p"obably 

have noticed this incident and stationed themselves where they could have 

intercepted the hijackers when they made their first move. If this had been 

the case,~hijacking might never have been successful. 

FinallY, we would like to address the issue of discouraging 

future terrorists from using attacks against United States' citizens abroad 

as a means for advancing their political, religious or ideological causes. 

First, let me state that we do not favor a policy of retribution or 

retaliation. To resort to those methods, no matter how emotionally satisfying 

they might be, is to lower ourselves to th~ same level of revenge-oriented 

tribal mentality that, in our opinion, motivated the hijackers of TWA Flight 

847. In addition, such actions might imperil the lives of those American hostages 

still being held in countries which aid or shield terrorists. 
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This is not to say that we do not want the hijackers of Flight 847 

and their companions punished. They were, as PresiJent Reagan so succinctly 

put it "thugs, thieves and murderers". The hijacking of the plane, the terrorizing 

of the passengers, the cowardly beating and capricious murder of the young 

navy diver and the detention of innocent United States citizens in Beirut are 

crimes that require the full measure of punishment possible under' existing laws. 

If current laws do not cover those crimes or omit certain classes of terroristic 

acts and terrorism victims, then those laws should be amended or new laws passed. 

These laws also should contain provisions for the extradition of terrorists to 

the United States, or to a neutral country where a stable system of justice is 

assured. In our opinion, a trial of our hijackers and captors in a country such 

as Lebanon, which is on the verge of anarchy, would be meaningless. 

Finally, all possible legal and diplomatic measures should be explored 

to develop an international legal climate wherein terroristic acts are dealt 11ith 

justly, comprehensively, impartially and swiftly. None of us realizes more than 

we do that this is a diverse and imperfect world. However, a message must be sent 

to all terrorists that the United States will not tolerate the terrorization and 

victimization of its citizens 11hen travel ing or 1 iving abroad. 

Thank you again for the opportunity to testify before this Subcommittee. 

We will be pleased to answer any questions you might have, either nO~1 or at some 

future date. 

Senator SPECTER. Weare adjourned. 
[Whereupon, at 12:05 p.m., the subcommittee was adjourned.] 
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