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L. INTRODUCTION

This primer is intended to provide an overview of sentencing-related criminal
antitrust topics. The information provided is drawn from §2R1.1 (Bid-Rigging, Price-
Fixing or Market-Allocation Agreements Among Competitors) and its commentary, other
related portions of the Guidelines Manual, and applicable caselaw. This primer is not,
however, intended as a comprehensive compilation of all case law addressing these issues.
The selected case law focuses on published circuit precedent, and generally includes only
one authority from a given circuit even if the same court has addressed a particular issue
more than once.

Section 2R1.1 applies to violations of the antitrust laws. Although they are not
unlawful in all countries, there is near universal agreement that restrictive agreements
among competitors, such as horizontal price-fixing (including bid-rigging!) and horizontal
market-allocation,? can cause serious economic harm. There is no consensus, however,
about the harmfulness of other types of antitrust offenses, which furthermore are rarely
prosecuted and may involve unsettled issues of law. Consequently, only one guideline,
which deals with horizontal agreements in restraint of trade, has been promulgated.

The agreements among competitors covered by this section are almost invariably
covert conspiracies that are intended to, and serve no purpose other than to, restrict
output and raise prices, and that are so plainly anticompetitive that they have been
recognized as illegal per se (i.e., without any inquiry in individual cases as to their actual
competitive effect.

1 Bid rigging is most commonly defined as an agreement between two or more competitors to eliminate,
reduce, or interfere with competition for a job or contract that is to be awarded based on a competitive
bidding process. See Sec. on Antitrust Law, American Bar Ass'n, Sample Jury Instructions in Criminal
Antitrust Cases, No. 7 (1984) (Sample Jury Instructions).

2 Market-allocation behavior includes, inter alia, an agreement among potential competitors to divide
specific customers or types of customers, products, or territories among themselves to prevent competitive
Supply. See PRICE FIXING, BID RIGGING, AND MARKET ALLOCATION SCHEMES: WHAT THEY ARE AND WHAT T0O LOOK FOR
(2015), https://www.justice.gov/atr/price-fixing-bid-rigging-and-market-allocation-schemes.
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BID-RIGGING, PRICE-FIXING, OR MARKET-ALLOCATION
AGREEMENTS AMONG COMPETITORS - §2R1.1

This section of the primer discusses the statutes, sentencing guidelines, and case law
relating to bid-rigging, price-fixing, or market-allocation agreements among competitors.

1. STATUTORY SCHEME

The primary offenses sentenced under §2R1.1 are those prosecuted under
15U.S.C.§ 1 and 18 U.S.C. § 1860.

15U.S.C.§1 Trusts, etc, in restraint of trade illegal

The primary federal statute regulating antitrust/competition law in the United
States, the Sherman Act, applies to both civil and criminal violations. Section 1 of the
Sherman Act prohibits (i) an agreement; (ii) which unreasonably restrains competition;
and (iii) which affects interstate commerce.3 “Conspiracies under the Sherman Act are on
‘the common-law footing’; they are not dependent on the ‘doing of any act other than the
act of conspiring’ as a condition of liability.”4 The Supreme Court has limited the scope of
the law, stating that “[the Act] is not intended to include all contracts in restraint of trade,
but only those which are in unreasonable restraint thereof.”>

Violations of the Sherman Act are subject to a statutory 10-year maximum term of
imprisonment.¢  Individuals face a maximum fine provision of $1,000,000 while
corporations face a maximum fine of $100,000,000.7

Section 3, which is also referenced to §2R1.1 in Appendix A, extends the protections
of the Sherman Act to United States Territories and the District of Columbia.8

18 U.S.C. § 1860 Bids at Land Sales

Section 1860 criminalizes anti-competitive behavior at public sales of parcels of
land of the United States and sets forth a statutory maximum punishment of not more than
one year imprisonment, a $1,000 fine, or both.?

3 Mardirosian v. American Institute of Architects, 474 F. Supp. 628, 636 (D.D.C. 1979).

4 U.S.v.Socony-Vacuum Oil Co., 310 U.S. 150, 252 (U.S. 1940) (internal citations omitted).
5 United States v. Standard Oil, 221 U.S. 1,87 (1911).

6 15US.C.§1.

7 Id

8 15U.S.C.§3.

9

18 U.S.C. § 1860.
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I1l. GUIDELINE OVERVIEW: §82R1.1

A. BASE OFFENSE LEVEL

The base offense level for bid-rigging, price-fixing, or market-allocation agreements
among competitors is 12.10

B. SPECIFIC OFFENSE CHARACTERISTICS

In addition to the base offense level, §2R1.1 contains two specific offense
characteristics relating to:

(1) Whether the conduct involved participation in an agreement to submit non-
competitive bids;11 and

(2) Upward adjustments when the volume of commerce attributable to a defendant
exceeds $1,000,000.12

The section also provides special instructions regarding fines for both individuals!? and
organizations.14

I\V. SPECIFIC GUIDELINE APPLICATION ISSUES

A. NON-COMPETITIVE BIDDING AGREEMENT - §2R1.1(b)(1)

If the conduct involved participation in an agreement to submit non-
competitive bids, increase by 1 level.

This specific offense characteristic is applicable in cases involving bid-rigging,
which, as noted above, generally involve an agreement between two or more competitors
to eliminate, reduce, or interfere with competition for a job or contract that is to be
awarded based on a competitive bidding process.l> Bid-rigging behavior includes, inter
alia, an agreement among competitors about the prices to be bid, who should be the
successful bidder, who should bid high, who should bid low, or who should refrain from
bidding; or any other agreement with respect to bidding that affects, limits, or avoids
competition among competitors.16

10 USSG §2R1.1(a).

11  USSG §2R1.1(b)(1).

12 USSG §2R1.1(b)(2).

13 USSG §2R1.1(c)(1).

14 USSG §2R1.1(d).

15 See supra note 1.

16  See Sample Jury Instructions, supra note 1.
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The Commission recognized that relying solely on the volume of commerce could
understate the measure of seriousness in some bid-rigging cases. For this reason, and
consistent with pre-guidelines practice, the Commission has specified a 1-level increase for
bid-rigging.1”

B. VOLUME OF COMMERCE - §2R1.1(b)(2)

If the volume of commerce attributable to the defendant was more than
$1,000,000 adjust the offense level as follows:

VOLUME OF ADJUSTMENT TO
COMMERCE (APPLY THE GREATEST) OFFENSE LEVEL

(A) More than $1,000,000 add 2

(B) More than $10,000,000 add 4

(C) More than $50,000,000 add 6

(D) More than $100,000,000 add 8

(E) More than $300,000,000 add 10

(F) More than $600,000,000 add 12

(G) More than $1,200,000,000 add 14

(H) More than $1,850,000,000 add 16.18

The Commission determined that tying the offense level to the scale or scope of the
offense is important in order to ensure that the sanction is in fact punitive and that there is
an incentive to desist from a violation once it has begun.1® The offense levels are not based
directly on the damage caused or profit made by the defendant because damages are
difficult and time consuming to establish. The Commission determined, however, that
volume of commerce is an acceptable and more readily measurable substitute.20

The guideline provides that, for purposes of this enhancement, the volume of
commerce attributable to an individual participant in a conspiracy is that which was done
by him or his principal in goods or services that were affected by the violation. Multiple

17 USSG §2R1.1, comment. (backg’d). 1In 2017, 25 of the 26 cases sentenced under §2R1.1 also had an
enhancement for bid-rigging. See USE OF GUIDELINES AND SPECIFIC OFFENSE CHARACTERISTICS, GUIDELINE
CALCULATION BASED, FY 2017 (2018), https://www.ussc.gov/sites/default/files/pdf/research-and-
publications/federal-sentencing-statistics/guideline-application-
frequencies/2017/Use_of_SOC_Guideline_Based.pdf.

18 The Commission adjusted this table for inflation in 2015. See USSG App. C, amend. 791 (eff. Nov. 1,
2015)

19 USSG §2R1.1, comment. (backg’d).

20 Additionally, the limited empirical data available as to pre-guidelines practice showed that fines
increased with the volume of commerce and the term of imprisonment probably did as well.  USSG §2R1.1,

comment. (backg’d).
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counts should be treated cumulatively.2l  Volume of commerce, rather than loss, serves as
the basis for offense level calculation because damages are difficult and time-consuming to
determine, and the scale or scope of the offense as measured by the volume of commerce is
an acceptable proxy for the harm caused by the defendant’s conduct.22

Courts have taken a variety of approaches to calculating the volume of commerce.
The Sixth Circuit adopted a calculation based on parsing the plain language of the guideline,
defining the term to include “all sales of the specific types of goods or services which were
made by the defendant or his principal during the period of the conspiracy, without regard
to whether individual sales were made at the target price.”23 The Second Circuit disagreed
with the inclusion of all sales, holding that “a price-fixing conspiracy that fails to influence
market transactions notwithstanding overt acts sufficient to support criminal
responsibility has affected no sales within the meaning of the Guidelines.”?4 The Seventh
Circuit joined the Second, holding that “the purpose of the §2R1.1 enhancement is to gauge
the harm inflicted by the illegal agreement...[t]heoretically, sales that were entirely
unaffected did not harm consumers and therefore should not be counted for sentencing
because they would not reflect the scale or scope of the offense.2> Addressing the
standards from each of the other circuits, the Eleventh Circuit held that “[o]nce the
conspiracy is found to have been effective during a certain period, there arises a rebuttable
presumption that all sales during that period were ‘affected by’ the conspiracy... The
defendant may rebut that presumption by offering evidence that certain sales, even though
made during a period when the conspiracy was effective, were not affected by the
conspiracy.”26 The First Circuit followed the Eleventh Circuit in holding that “[a]lthough
there is a presumption that all sales made during the conspiracy were affected, and should
therefore be included in the volume of commerce calculation, this is a presumption that the
defendant may rebut by offering evidence that some sales were not affected.”??

For cases involving foreign transactions, Title 15 U.S.C. § 6a, Foreign Trade Antitrust
Improvements Act (“FTAIA”) may control the determination of the volume of commerce.
FTAIA generally excludes foreign transactions from consideration under the Sherman Act
unless those foreign transactions: (1) are import commerce into the United States; or (2)
have a direct, substantial, and reasonably foreseeable effect on American commerce that
gives rise to an antitrust claim under another provision of Title 15.28

21 USSG §2R1.1(b)(2).
22 USSG §2R1.1 comment. (backg’d).
23  United States v. Hayter Oil Co. of Greeneville, Tenn., 51 F.3d 1265, 1273 (6th Cir. 1995).

24 United States v. SKW Metals & Alloys, Inc., 195 F.3d 83, 91 (2d Cir. 1999).

25 United States v. Andreas, 216 F.3d 645, 677-78 (7th Cir. 2000).

26 U.S.v.Giordano, 261 F.3d 1134, 1146 (11th Cir. 2001) (internal citations omitted).

27 United States v. Peake, 804 F.3d 81, 100 (1st Cir. 2015), cert. denied, 137 S. Ct. 36 (2016).

28 15US.C.§6a
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C. SPECIAL INSTRUCTIONS FOR FINES FOR INDIVIDUALS - §2R1.1(c)

(1) For an individual, the guideline fine range shall be from one to five
percent of the volume of commerce, but not less than $20,000.

In promulgating the antitrust guideline, the Commission stated that substantial fines
are an essential part of the sentences under this guideline.2® As an aid in determining the
appropriate fine range for an individual defendant, the court should consider the extent of
the defendant’s participation in the offense, the defendant’s role, and the defendant’s
profits (including salary, bonuses, and career enhancement).30  Further, for those cases in
which a defendant is unable to pay the guideline fine, the guidelines instruct that the court
should impose community service in lieu of a portion of the fine.31  The community
service should be equally as burdensome as a fine.32  Despite the commentary regarding
fines and community service, it is the intent of the Commission that alternatives such as
community confinement not be used to avoid imprisonment of antitrust offenders.33

D. SPECIAL INSTRUCTIONS FOR FINES FOR ORGANIZATIONS - §R1.1(d)

(1) In lieu of the pecuniary loss under subsection (a)(3) of §8C2.4 (Base
Fine), use 20 percent of the volume of affected commerce.

(2) When applying §8C2.6 (Minimum and Maximum Multipliers),
neither the minimum nor maximum multiplier shall be less than 0.75.

(3) In a bid-rigging case in which the organization submitted one or
more complementary bids, use as the organization's volume of commerce the
greater of (A) the volume of commerce done by the organization in the goods
or services that were affected by the violation, or (B) the largest contract on
which the organization submitted a complementary bid in connection with the
bid-rigging conspiracy.

Chapter Eight of the Guidelines Manual sets forth the guidelines and policy
statements that are applicable when the defendant is an organization and provide the
criteria by which organizations convicted of federal criminal offenses will be punished.34
Sections 8C2.2 through 8C2.9 provide the rules for calculating the applicable fine range
used by courts in sentencing organizations for specifically enumerated offenses, including
antitrust offenses.

29 USSG §2R1.1, comment. (backg'd).
30 USSG §2R1.1, comment. (n.2).

31 Id

32 Id

33 USSG §2R1.1, comment. (n.5).

34 See USSG, Ch.8.
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Using these guidelines, the court must first determine the base fine amount. In
making this determination, §8C2.4(b) instructs that where the offense guideline in Chapter
Two contains a special instruction for organizational fines, the court shall apply that special
instruction.  Section 2R1.1 includes such a special instruction and directs courts to
calculate the organizational fines based upon 20 percent of the volume of affected
commerce.3> The Commission established this 20 percent figure based upon its estimate
“that the average gain from price-fixing is 10 percent of the selling price.”36

Once the base fine is determined, the court must then determine the fine range
using minimum and maximum multipliers in Chapter 8.37  In most cases, these
multipliers range from 0.05 to 4.00,38 depending on the defendant’s culpability score.3?

In antitrust cases, however, the Commission established a minimum fine multiplier in all
organizational antitrust cases. This minimum fine multiplier ensures that no matter what
mitigating steps a corporation has taken, its fine can never be less than 75% of the total
amount otherwise applicable under the guidelines.4?

The commentary explains the reason for focusing on the volume of commerce,
rather than the gain or loss, noting that the average gain from price-fixing is estimated at a
mere 10 percent of the sales price, while the amount of loss fails to capture intangible
harms such as consumers priced out by the anti-competitive behavior.41  Relying on the
affected volume of commerce avoids the time and expense needed to calculate the actual
gain or loss, and in cases in which the behavior appears to be either substantially more or
substantially less than the estimated 10 percent figure, the court is encouraged to consider
that factor when selecting the fine within the established range.#2  Another factor for the
court to consider in setting the appropriate fine is the tendency of the degree of price fixing
to decline as the volume of commerce increases.43

35 USSG §2R1.1(d)(1). Relatedly, individual fines are also calculated using volume of commerce. See
§2R1.1(c)(1) (instructing courts to set a fine of one to five percent of the volume of commerce, with a floor of
$20,000).

36 See USSG §2R1.1, comment. (n.3) (“Because the loss exceeds the gain in price-fixing, the guidelines
mandate that 20% of the volume of affected commerce should be used instead of the pecuniary loss under
§8C2.4(a)(3).").

37 See USSG §8C2.6.

38 Seeid.

39 See USSG §8C2.5.

40 See USSG §2R1.1(d)(2). The Commission added this 75% floor to §2R1.1 when it first promulgated
the organizational guidelines. See USSG App. C, amend. 422 (eff. Nov. 1, 1991).  As the Commission noted in
the background commentary added at that time, “this multiplier, which requires a minimum fine of 15
percent of the volume of commerce for the least serious case, was selected to provide an effective deterrent to
antitrust offenses.” The Commission further noted that “a minimum multiplier of at least 0.75 ensures that
fines imposed in antitrust cases will exceed the average monopoly overcharge.” See USSG §2R1.1, comment.
(backg’d).

41 USSG §2R1.1, comment. (n. 3).
42 Id.
43 USSG §2R1.1, comment. (n. 4).
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\'2 CHAPTER THREE ADJUSTMENTS

A. SECTION 2R1.1 APPLICATION NOTE 1

Application of Chapter Three (Adjustments) may be relevant in determining the
seriousness of the defendant's offense. For example, if a sales manager
organizes or leads the price-fixing activity of five or more participants, the 4-
level increase at §3B1.1(a) should be applied to reflect the defendant's
aggravated role in the offense. For purposes of applying §3B1.2, an individual
defendant should be considered for a mitigating role adjustment only if he were
responsible in some minor way for his firm's participation in the conspiracy.

The application note clarifies the potential relevance of certain enhancements in
determining the seriousness of the defendant’s offense and gives guidance on the types of
roles in an antitrust conspiracy that will satisfy the criteria for Chapter Three adjustments.
It also suggests that the mitigating role adjustment should be applied more narrowly than
in other circumstances, and only when the defendant was responsible only in some minor
way for the firm'’s participation in the conspiracy.

The commentary further suggests that prison terms for defendants under §2R1.1
should be both much more common and somewhat longer than in pre-guidelines
practice.#*

44  USSG §2R1.1, comment. (backg'd).
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